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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SHERRY L. FULTS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No.:  5040143
WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG,
  :   Head Note Nos.:  1402.60; 1403.30; 1602;


  :


  1802; 1803

Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Sherry L. Fults asserts a claim for workers’ compensation benefits against Wal-Mart Stores, Inc. as her employer, and American Home Assurance Corp./AIG as the insurance carrier.  Ms. Fults claims she sustained a work injury on October 13, 2010.  Defendants admitted the October 13, 2010 injury occurred but dispute claimant’s entitlement to benefits.  Hearing was held on March 15, 2013.  
The record consists of testimony from claimant and Stacey Gleason, Wal-Mart’s store manager.  The parties also submitted joint exhibits 1 through 31.  Exhibits 1 through 31 were all received into evidence.  

Although the exhibits were labeled as a joint exhibit list, defendants objected to Exhibit 4-1 as being untimely.  Exhibit 4-1 is a report from claimant’s treating gynecologist.  Defendants’ objection was overruled, but defendants were provided thirty (30) days to offer any rebuttal evidence they desired.  Defendants’ counsel of record notified the agency on April 11, 2013 that defendants elected to forego additional rebuttal evidence.
ISSUES

The parties submitted the following issues for determination:
1. Whether claimant’s injury is the result of an intentional injury such that her claim is barred under Iowa Code section 85.16(1) and/or (3).

2. The extent of claimant’s entitlement to healing period benefits, if any.

3. The commencement date for permanent partial disability benefits, if any.

4. The extent of claimant’s entitlement to permanent partial disability benefits, if any.

5. Whether claimant is entitled to an award of the medical expenses itemized in Exhibit 31.
FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Sherry Fults is 62 years old.  She is married and possesses a high school diploma as well as a 30-hour computer training course.  She has worked in a variety of jobs, including positions involving bookkeeping, welding, office furniture assembly, use of a saw to generate cardboard packaging inserts, packing and shipping, janitorial duties, cake decorating, stocking shelves, as well as in the dairy and deli departments at Wal-Mart.  (Claimant’s testimony; Exhibit 14, pages 2-3)  She is right-hand dominant.  (Ex. 3, p. 2)
Ms. Fults was waiting on a customer at Wal-Mart’s deli on October 13, 2010.  After taking the customer’s order, Ms. Fults turned and tripped on a cement platform.  She fell, striking and dislocating her right shoulder in the process, and onto her left knee causing some bruising.  She was taken to the emergency room and her shoulder was reduced.

Fortunately, Ms. Fults’ left knee injuries healed relatively quickly and no longer cause her any symptoms or limitations.  She was not as fortunate with respect to the right shoulder injury.

Claimant reported to an occupational medicine physician the day after her work injury and was immediately referred to an orthopaedic surgeon, J. Randy Gipple, M.D.  Dr. Gipple diagnosed claimant with a massive rotator cuff tear and referred her on to Brian Wolf, M.D., an orthopaedic shoulder specialist at the University of Iowa Hospitals and Clinics.  Dr. Wolf performed surgery on claimant’s right shoulder on December 13, 2010.  Dr. Wolf also described the injury as a massive rotator cuff tear and biceps tendon tear.  Dr. Wolf repaired both the rotator cuff and biceps tendon and performed a decompression of the subacromial space with a partial acromioplasty.  (Ex. 3, pp. 8-11, 17)

Claimant’s right arm was placed in a sling immobilizer following her shoulder surgery.  Her shoulder immobilizer was removed on January 31, 2011.  Claimant began experiencing pain and symptoms in her right lower quadrant when she straightened up the same evening her immobilizer was removed.  (Claimant’s testimony; Ex. 3, pp. 31-38)
After the development of abdominal symptoms, claimant sought treatment through Noelle Bowdler, M.D. at the University of Iowa Hospitals and Clinics.  Dr. Bowdler is a gynecologist, but treated claimant’s abdominal problems.  Dr. Bowdler was familiar with claimant prior to the October 13, 2010 date of injury and was familiar with claimant’s significant history of pre-existing hernias, including repair using mesh in June 2010. 
Dr. Bowdler consistently opined that the abdominal problems were related to the October 13, 2010 date of injury after claimant’s shoulder immobilizer was removed.  (Ex. 3, pp. 31, 34, 35, 50, 85).  In a report dated October 10, 2011, Dr. Bowdler opined, “[h]er right lower quadrant abdominal pain appears to be myofascial and began after she discontinued the use of a sling on her right arm, making it likely that this was related to the postural and activity changes that accompanied discontinuation of the sling.”  (Ex. 5, p. 3)
Dr. Bowdler imposed work restrictions consistently after the abdominal problems developed.  (Ex. 3)  In a report dated October 10, 2012, Dr. Bowdler opined that claimant could not physically return to her prior full-time job at Allsteel.  On October 24, 2012, Dr. Bowdler opined that “a lifting restriction of no more than 40 lbs would be recommended given pt’s abdominal hernia repairs in the past.”  (Ex. 3, p. 134)  Dr. Bowdler imposed no further, or specific, restrictions for claimant’s abdominal problems related to the October 13, 2010 work injury.

However, claimant has been assigned permanent work restrictions as a result of her right shoulder injury.  Claimant’s treating orthopaedic surgeon, Dr. Wolf, has recommended permanent work restrictions, including:

Lifting of no more than 30 lbs. to her waist level from the floor, no more than occasionally.  She could rarely lift 5 lbs. from the waist height to shoulder height, which constitutes less than 30 minutes per day.  I would recommend that she not do any overhead lifting.  I recommend that she be restricted to carrying things at her waist or “front carry” to 30 lbs. maximum.
(Ex. 4, p. 1)  
Dr. Wolf has assigned a permanent impairment of 6 percent of the body as a whole for claimant’s right shoulder injuries.  (Ex. 3, p. 94)
Claimant has also been evaluated by two independent medical evaluators.  Defendants had claimant evaluated by Abdul Foad, M.D. on June 9, 2011.  At the time of his evaluation, Dr. Foad opined that claimant’s left knee contusion had resolved.  He opined that the “abdominal complaints are not related to her 10/13/10 fall at work, nor do I believe that the abdominal pain developed as a consequence of the right shoulder being immobilized for 6 weeks.”  (Ex. 12, p. 4)  Finally, Dr. Foad concurred that a light duty return to work under the restrictions identified by Dr. Wolf at that time was reasonable.  However, Dr. Foad concluded that claimant had not yet achieved maximum medical improvement (MMI) for her right shoulder dislocation and rotator cuff repair.  Dr. Foad declined to offer a permanent impairment rating at the time of his evaluation.  (Ex. 12)

Claimant also sought an independent medical evaluation (IME) with Theron Q. Jameson, D.O. on January 12, 2013.  (Ex. 11)  Dr. Jameson opined that claimant’s right shoulder and abdominal quadrant pain were both related to the October 13, 2010 work injury.  He assigned permanent impairment for both conditions, awarding 4 percent of the whole person as a result of the right shoulder injury and an additional 3 percent of the body as a whole for the lower quadrant condition, which he diagnosed as dysesthesia of the femoral nerve.  (Ex. 11, p. 9)  Dr. Jameson also opined that claimant required permanent work restrictions as a result of her October 13, 2010 work injuries to include:  “no pushing, pulling or lifting greater and (sic) 20 lbs and no above chest height level work with the right upper extremity.”  (Ex. 11, p. 10)  Dr. Jameson did note, however, that he would defer to the treating orthopaedic surgeon, Dr. Wolf on this issue.  Dr. Wolf’s opinions pertaining to restrictions, as detailed above, were issued subsequent to Dr. Jameson’s IME report.  (Ex. 4) 

I find the opinions of Dr. Bowdler to be the most convincing evidence on the issue of claimant’s abdominal injuries.  Dr. Bowdler is a long-time treating physician and was well-aware of claimant’s history of abdominal surgeries and provided treatment over an extended period of time.  Her opinions are consistent with the testimony of claimant as to the timing and cause of claimant’s lower quadrant/abdominal symptoms.  Dr. Jameson’s opinions concur with Dr. Bowdler and bolster her credibility.
I reject the opinions of Dr. Foad with respect to the abdominal issues because they do not provide any specific explanation of why, or how, the abdominal issues arose.  Given the long-time treatment and number of opportunities to visit with the claimant and evaluate her condition, I find Dr. Bowdler’s opinions to be entitled to greater weight than Dr. Foad’s opinions on the issue of the abdominal/lower quadrant injuries.

With respect to the right shoulder injuries, I find the opinions of Dr. Wolf to be the most credible opinions in this record.  Dr. Wolf treated claimant for a period of two-and-a-half years.  He performed surgery and had a chance to inspect the shoulder joint.  He is aware of the severity of claimant’s structural damages and the sufficiency of the surgical repairs he was able to make.  

Dr. Jameson and Dr. Foad both defer to Dr. Wolf’s assessments on restrictions.  Moreover, Dr. Wolf clearly contemplated both of the functional capacity evaluations (FCEs) performed on claimant.  His assignment of a 30-pound occasional lifting restriction is consistent with the observations of the treating physical therapist, who noted that claimant was capable of lifting 35 pounds floor to waist in 3 sets of 10 repetitions on September 16, 2011.  (Ex. 29)

Dr. Jameson’s estimation of the permanent restrictions of lifting at 20 pounds occasionally seem more onerous than necessary given the FCE findings and the treating therapist’s comments as noted above.  Dr. Wolf’s assessment of the restrictions seems more in line with actual demonstrated abilities and realistic day-to-day work requirements.  Therefore, I find Dr. Wolf’s opinions as to permanent impairment and permanent work restrictions to be the most convincing evidence in this record.

Ms. Fults described her current and ongoing symptoms as constant pain in her right shoulder.  She testified that her typical level of pain is 3 or 4 out of 10 on a scale in which zero is no pain and 10 is the worst imaginable pain.  However, she testified that her shoulder pain reduces to about a 2 or 3 out of 10 after taking a pain pill and can get up to a 9 out of 10 on the same pain scale.  

Claimant does not believe she could return to any of her former jobs.  Ms. Fults also testified she is not capable of performing gainful employment of any type given her ongoing symptoms.  In fact, she testified that she does not believe she could even return to perform work as a Wal-Mart greeter because she does not believe she could perform even the minimal lifting required of that position or pull the shopping carts apart.

The parties each offered vocational expert opinions.  Claimant submitted reports from Barbara Laughlin, M.A.  Defendants offer vocational reports from Tom Karrow, M.Ed, CRC, CDMS, CCM.  Both of these experts criticize the other, and both point out legitimate critiques as to flaws in the other expert’s analysis and reports.

Ms. Laughlin essentially accuses Mr. Karrow of making up evidence.  After receiving his report, with a long list of potential job leads for Ms. Fults, Ms. Laughlin contacted those employers in an attempt to discredit the research and information provided by Mr. Karrow.

Mr. Karrow points out that Ms. Laughlin made no attempt to identify any potential job leads.  He points out that, even those job leads that Mr. Karrow provided, which Ms. Laughlin subsequently identified as openings and potentially within claimant’s physical abilities, were not forwarded by Ms. Laughlin to claimant for investigation and application.
Ms. Laughlin opines that claimant has lost nearly all potential opportunities for future employment as a result of this work injury.  Ms. Laughlin indicates that her assumed “[r]estrictions are inputted per the limitations given by Ms. Fults, notably lifting to 20 pounds, with only occasional stooping, kneeling, crouching and reaching.”  (Ex. 10, p. 11)  Ms. Laughlin notes that claimant’s stated restrictions including “lifting of 20 pounds is consistent with the opinion of Dr. Jameson’s IME of January 12, 2013.”  (Ex. 10, p. 11)
I do not find it convincing for a vocational expert to rely upon the subjective statements of the claimant as the basis for establishing medical restrictions, only to try to find some consistency with a medical provider.  Interestingly, Ms. Laughlin chose not to discuss the inconsistency between claimant’s subjective reported abilities and the functional capacity evaluations, or the report of her treating therapist that she could lift 35 pounds in 3 sets of 10 repetitions in September 2011.  (Ex. 29)

Moreover, I did not find Dr. Jameson’s restrictions to be the most credible estimate of claimant’s residual abilities.  Therefore, Ms. Laughlin’s assumed restrictions are not accurate and significantly damage the weight to be given to her report.  Even with those flaws, Ms. Laughlin identifies some jobs that could be available to Ms. Fults within the unduly restrictive 20-pound lifting restriction she applied.  (Ex. 19, pp. 9-10)  Ms. Laughlin also acknowledges that some of the job leads offered by Mr. Karrow may be legitimate (i.e., job openings at Catfish Bend Casino, Menards, Trade Home Shoes, AmericInn, Circle K, Hampton Inn, Clarion Hotel) in that they were open and at least potentially fit within claimant’s work restrictions.  (Ex. 20, pp. 6-11)  Yet, she relayed none of these jobs to claimant for applications.  Nor did she provide any revised analysis as to how so many potential jobs could be open, available, and potentially within claimant’s work restrictions while she previously opined that claimant had lost access to 98-99% of her pre-injury available jobs.  (Ex. 19, p. 11).  

Ms. Laughlin’s estimates of loss of access are not consistent with her own findings of job availability or those of Mr. Karrow.  Ms. Laughlin’s opinions are not convincing and are not found to be credible in this case.
Mr. Karrow offers a list of several potential employment opportunities for Ms. Fults.  According to Ms. Laughlin, much of the information contained in Mr. Karrow’s report is inaccurate, or misleading.  Indeed, there are several points in which Mr. Karrow’s report is troubling and lacks credibility.

For instance, Mr. Karrow appears to ignore the restrictions offered by the orthopaedic surgeons and unilaterally adopts and utilizes the restrictions outlined in one of claimant’s functional capacity evaluations.  In this respect, Mr. Karrow’s approach is much like Ms. Laughlin’s approach.  Both vocational experts latched upon and utilized the restrictions that they deemed most likely to benefit the individual or entity that hired them.  Neither vocational expert utilized the actual restrictions offered by the treating surgeon, Dr. Wolf.  Given that I have found Dr. Wolf’s opinions to be the most convincing, Mr. Karrow’s analysis is less than credible.

Mr. Karrow also concludes that claimant will suffer an approximate 20 percent wage loss as a result of this injury and estimates her loss of earning capacity at 15 percent into the future.  Yet, Mr. Karrow offers no analysis of the fact that Ms. Fults was working a full-time position and a part-time position prior to this injury.  He offers no analysis of the likelihood that she would be able to work well over 40 hours per week as she did prior to this work injury.  Mr. Karrow’s analysis of the loss of earnings and loss of earning capacity is based upon the FCE restrictions, which were not adopted by any physician.  Similar to Ms. Laughlin, Mr. Karrow’s opinions are less than credible and not entirely helpful in this situation.

None of the reports, or supplemental reports, offered by Ms. Laughlin or Mr. Karrow, are terribly convincing or helpful.  That being said, Mr. Karrow did identify 44 potential employment opportunities for Ms. Fults.  Many would not realistically be within claimant’s work restrictions, but some of those job leads do appear to be consistent with claimant’s abilities.  I find that Mr. Karrow’s opinions as to the ability to return to work in some capacity are somewhat consistent with the opinions of Dr. Wolf, who opined that claimant could return to 3 specific job classifications at Wal-Mart.  (Ex. 3, p. 70)  

Wal-Mart also offered the testimony of its store manager, Stacey Gleason, who testified that Wal-Mart extended bona fide job offers to claimant for light duty work activities consistent with her work restrictions.  Ms. Gleason testified that claimant refused these offers.  Specifically, Ms. Gleason identified work that claimant could have performed answering phones and working in the store greeter position.  Ms. Gleason testified that the duties claimant asserted she could not perform (pushing/pulling carts) were no longer part of the greeter’s job duties.  She also testified that more than two or three job offers were extended to claimant and rejected by Ms. Fults.  Ms. Gleason testified that Wal-Mart still has a job available for claimant that is within her restrictions.

I find that claimant has not demonstrated a good faith attempt to return to work at Wal-Mart or to find alternate employment since her October 13, 2010 work injury.  Claimant’s motivation is less than desired since her injuries.  I find that claimant is capable of returning to work and that she is capable of competing for and performing substantially gainful employment in the general labor market.

Considering the severity of claimant’s shoulder injury, the ongoing symptoms, the length of her healing period, her permanent work restrictions, age, educational and employment backgrounds, her ability to return to work in some capacity, her motivation, and all other relevant industrial disability factors identified by the Iowa Supreme Court, I conclude that claimant has sustained a 50 percent loss of earning capacity.
Defendants asserted an affirmative defense in this case that claimant’s injury was the result of claimant’s willful intention to injure herself or another person.  Alternatively, defendants contended that her injuries were the result of a willful act by a third party against Ms. Fults.  I find no evidence that claimant’s injury was the result of an intention to injure herself or another individual.  Nor do I find any evidence that claimant’s injury was the result of a willful act of a third party to injure claimant.  I specifically find that claimant’s injury was an accident resulting directly from the performance of her anticipated and proscribed job duties at Wal-Mart.

Ms. Fults seeks an award of medical expenses and has itemized the expenses she seeks awarded in Exhibit 31.  Review of Exhibit 31 and supporting medical records demonstrates that the majority of the itemized medical expenses are for treatment of claimant’s right shoulder or abdominal symptoms and conditions.  I find that the majority of the medical expenses listed in Exhibit 31 are causally related to the work injury of October 13, 2010.

However, I find no supporting, or convincing, medical records or other evidence to establish the purpose of treatment, or causal connection, for the following dates of service:  3/16/11, 1/4/12, 3/9/12, 5/2/12, 5/23/12, 6/11/12, 12/11/12, 12/12/12, 1/22/13, 2/11/13.  For the date of service of May 2, 2011, it appears that is related to an otolaryngology appointment, according to Exhibit 31.  The only medical record I find for the May 2, 2011 date of injury involves a reference to a colonoscopy.  (Ex. 5, p. 2).  In either event, claimant has not proven that the medical charges for May 2, 2011 are related to the work injury.  

Similarly, the only medical record I find for a service date of May 16, 2011 suggests that claimant submitted to lab draws of her blood and that iron studies were performed on that date.  (Ex. 5, p. 2)  Although Dr. Bowdler suggests this may be the result of anemia from the initial right shoulder injury, I do not find this to be convincing.  With the passage of more than seven months and minimal blood loss during surgery, I do not find it likely that anemia in May 2011 is causally related to claimant’s October 2010 date of injury.  Claimant has had abnormal blood chemistries before the date of injury.  (Ex. 3, p. 2)    She has been diagnosed and treated for cancer.  She required months of ongoing iron supplements to correct her anemia, which does not seem consistent with a one-time cause of anemia and no ongoing causes or problems.  (Ex. 5, p. 2)  Claimant has not proven that any of the foregoing dates of service are causally related to the October 13, 2010 work injury.

Claimant also asserts that she should be entitled to physical therapy charges for 73 physical therapy visits at Rock Valley Physical Therapy.  (Ex. 31, p. 2)  Review of the physical therapy records in evidence demonstrates 55 visits for claimant’s right shoulder injury and an additional 7 visits for treatment of the pelvis/abdomen issues.  (Ex. 29 p. 12; Ex. 29 p. 15)  Although claimant claims charges for 73 physical therapy visits, she documents and only proves entitlement to 62 physical therapy visits.  

The total charges claimed by claimant for physical therapy are $17,524.00, or $240.05 per visit.  Considering that claimant only proved a causal connection for 62 therapy appointments, the total physical therapy charges claimant has proven are causally related to the October 13, 2010 work injury are $14,883.40 (62 visits x $240.05 per visit).

CONCLUSIONS OF LAW
Defendants admit that claimant sustained an injury on October 13, 2010, which arose out of and in the course of her employment with Wal-Mart.  However, defendants assert an affirmative defense to challenge claimant’s entitlement to workers’ compensation benefits.  Specifically, defendants assert that claimant’s injury was the result of claimant’s willful intention to injure herself or another.  Iowa Code section 85.16(1).  Alternatively, defendants assert that any recovery should be barred because the injury was caused by the willful act of a third party directed against Ms. Fults for reasons personal to Ms. Fults.  Iowa Code section 85.16(3).  

As the party asserting the affirmative defense, defendants must establish the facts necessary to prove that claimant’s injury was the result of a willful injury.  Iowa R. App. P. 6.14(6).  Given my finding that claimant’s injury was an accident resulting from the performance of her anticipated and proscribed job duties at Wal-Mart, defendants have failed to carry their burden of proof to establish their section 85.16 defenses.

Ms. Fults asserts that she is entitled to additional healing period benefits and asserts that her healing period did not terminate until October 10, 2012.  Defendants contend that claimant achieved maximum medical improvement on December 7, 2011 and should not be entitled to any additional healing period after that date.

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Although defendants contend that the applicable date of maximum medical improvement (MMI) is December 7, 2011, the basis for that assertion is the declaration of MMI by Dr. Wolf.  (Ex. 3, p. 82)  However, Dr. Wolf issued a subsequent report noting that claimant’s right shoulder treatment continued thereafter.  Specifically, Dr. Wolf opined that since December 7, 2011:

she has had waxing and waning episodes of shoulder pain and the need for further treatment, including physical therapy, activity modification and other treatments.  It is fair to say in my estimation that she had not completely plateaued with regards to her shoulder pain and complaints in December of 2011, which has prompted a significant amount of treatment intervention and care provided by me and others since then.  
(Ex. 4, p. 1)
Not until October 10, 2012 was it definitively determined whether claimant could return to work at her former full-time position at Allsteel.  On that date, both Dr. Bowdler and Dr. Wolf concluded that claimant could not perform her required job duties at Allsteel.  Claimant contends this is the proper date for conversion from healing period to permanent partial disability benefits.  I concur that this appears to be a more accurate date for assessment of MMI for both the shoulder and the abdominal issues.  As of October 10, 2012 it became apparent that there was no further reasonable expectation of improvement of claimant’s conditions and, therefore, maximum medical recovery.  I conclude that claimant is entitled to healing period benefits from October 14, 2010 through October 9, 2012.
Claimant’s injuries are to the right shoulder and abdomen.  These are unscheduled injuries compensable under Iowa Code section 85.34(2)(u).  The parties, appropriately, stipulate that claimant’s permanent disability should be compensated on an industrial disability basis.

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

Having considered all of the relevant industrial disability factors, I found that claimant sustained a 50 percent loss of earning capacity.  Pursuant to Iowa Code section 85.34(2)(u), industrial disability is paid in relation to 500 weeks as the disability bears to the body as a whole.  A 50 percent loss of earning capacity entitles claimant to an award of 250 weeks of permanent partial disability benefits.  Iowa Code section 85.34(2)(u).  

Permanent partial disability benefits commence upon the termination of the healing period.  Iowa Code section 85.34(2).  Therefore, permanent partial disability benefits shall commence on October 10, 2012.

The parties have stipulated that claimant’s gross weekly earnings were $1,011.11 and that she was married and entitled to two exemptions on the date of injury.  These stipulations are accepted.  The Iowa Workers’ Compensation Manual (rate book) with effective dates from July 1, 2010 through June 30, 2011 indicates that the applicable weekly workers’ compensation rate is $644.06.  All weekly benefits awarded in this decision shall be payable at the rate of $644.06 per week.
The final issue for determination is whether claimant is entitled to payment of the medical expenses itemized in Exhibit 31.  The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).  Therefore, claimant must prove entitlement to the expenses listed in Exhibit 31.

Claimant’s Exhibit 31 contains an itemization of medical expenses.  Defendants challenge causal connection of the itemized expenses and dispute whether the expenses are for treatment of conditions that are alleged as injuries in this case.  Therefore, it is incumbent upon claimant to establish that the medical expenses itemized in Exhibit 31 are related to the claimed injuries and related to the work accident.  
Many of the medical expenses itemized in Exhibit 31 are not supported by medical records to demonstrate that they were incurred for the treatment of alleged injuries or that they are causally related.  Based upon the findings of fact previously entered, defendants are liable for the majority of the medical expenses in Exhibit 31.  However, claimant has failed to prove a causal connection for the dates of service outlined in the findings of fact.  Defendants are not liable for the expenses incurred or itemized in Exhibit 31 for those dates of service itemized in the findings of fact, as not proven to be causally connected.  Defendants are liable for the remainder of the charges listed in Exhibit 31.
ORDER

Defendants shall pay additional healing period benefits from July 7, 2012 to October 9, 2012, pursuant to the credit stipulation entered by the parties on the hearing report.

Defendants shall pay to claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing on October 10, 2012.  

All weekly benefits shall be paid at the weekly rate of six hundred forty-four and 06/100 dollars ($644.06).
Defendants shall be entitled to the stipulated credits outlined on the Hearing Report.

Defendants shall pay interest on all accrued weekly benefits pursuant to Iowa Code section 85.30.

Defendants shall pay, or reimburse, those medical expenses awarded in the findings of fact and conclusions of law sections of this decision.

Defendants shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.  
Signed and filed this _____21st______ day of June, 2013.

   __________________________
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