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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICHARD SCHENK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5014745

WAL-MART STORES, INC.,
  :



  :                       A R B I T R A T I O N


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORPORATION/AIG,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE


Richard Schenk, the claimant, seeks workers’ compensation benefits from defendants, Wal-Mart Stores, Inc., the alleged employer, and its insurer, American Home Assurance Corporation/AIG, as a result of an alleged injury on May 15, 2002.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on February 22, 2006.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”


The parties agreed to the following matters in a written hearing report submitted at hearing:


1.  On May 15, 2002, claimant received an injury arising out of and in the course of employment with Wal-Mart.


2.  Claimant is not seeking additional temporary total or healing period benefits. 


3.  The left shoulder injury and a sequelae injury to the right elbow injury are a cause of some degree of permanent industrial disability to the body as a whole.


4.  Permanent partial disability benefits shall begin on October 18, 2006.


5.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $591.72.  Also, at that time, he was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $374.72 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6.  Medical benefits are not in dispute. 


7.  Prior to hearing, defendants voluntarily paid 50 weeks of permanent disability benefits for this work injury.

ISSUE


The only issue submitted by the parties for determination is the extent of claimant's entitlement to permanent disability benefits.

FINDINGS OF FACT


In these findings, I will refer to the claimant by his first name, Richard, and to the defendant employer as Wal-Mart.


From my observation of their demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying, in addition to consideration of the other evidence, I found Richard and his wife credible. 


Richard has worked for Wal-Mart at its distribution center since 1989 and continues to do so at the present time.  The first three years he was assigned to loading freight onto semi-trailers.  The last 14 years, he has been unloading freight.  This work also involves use of unloading equipment such as a forklift.  However, the job is quite physical and requires lifting freight weighing up to 50 pounds—75 pounds occasionally.  With assistance, he was to lift up to 100 pounds.  The job also requires frequent pushing and pulling of heavy freight and frequent overhead reaching.  (Exhibit 2)


The May 2002 injury in this case involved both the left shoulder and the right elbow/arm.  The left shoulder was first injured when Richard was lifting an overhead door that became “stuck.”  After the immediate onset of pain, claimant received initial authorized treatment from James Widmer, M.D. a family physician, for left shoulder pain consisting of medications and restricted duty.  (Ex. 3)  When the pain failed to improve, treatment by an orthopedist, Theron Jameson, D.O., began in late August 2002.  His diagnoses were impingement syndrome and rotator cuff tear.  When a cortisone injection failed to alleviate Richard’s symptoms, Dr. Jameson performed extensive arthroscopic surgery.  (Ex. 5)


Following recovery from this surgery, Richard’s symptoms improved but he was left with reduced use of the left shoulder and arm.  Dr. Jameson imposed permanent activity restriction of no lifting greater than 75 pounds below chest level and no work with the left extremity above shoulder level.  (Ex. 4-9)  Despite a functional capacity test which indicates greater functional use, Dr. Jameson has not changed these permanent restrictions and Wal-Mart treats these as his current restrictions.  Dr. Jameson also opined that Richard suffered a seven percent permanent partial impairment to the left upper extremity from his shoulder injury.  (Ex. 4-12)


After his return to unloading work following his shoulder surgery, Richard states that he relied heavily on use of his right arm to lift and reach overhead.  After a period of time, he began to have pain and lost mobility in his right elbow.  He was treated for this by another orthopedist, Peter Pardubsky, M.D., who felt that the increased workload on the arm aggravated pre-existing arthritis.  The doctor ultimately performed two debridement surgeries to increase the mobility of the arm, but the right arm has not returned to normal.  The doctor opined that Richard has a six percent permanent partial impairment to the right arm from this added work injury.  Although he felt Richard could return to heavy work, he thought that such work could further aggravate the right arm.  (Ex. 7)


At the request of his attorney, Richard was evaluated by Richard Neiman, M.D., a neurologist.  Dr. Neiman opined that the impairment to the left upper extremity is 18 percent and 5 percent for the right extremity which combines to a total 15 percent impairment to the whole person.  He only adds a restriction against repetitive use of the right arm and left shoulder.  This appears to be a reasonable addition.


Richard states that he has returned to full duty work, but only with the help of co‑workers and his supervisor, by helping with the heavy and overhead work.  Richard states that he has very limited range of motion of the left shoulder and demonstrated at hearing that cannot lift the left upper arm above his shoulder without assistance with his other arm.  He adds that he cannot fully extend or bend the right arm.  Consequently, his overhead work is difficult for either arm.  He attributes his current good performance evaluations to his work ethic and the assistance of co-workers.


Although he experiences problems in continuing to unload trucks, he remains on the same job as before and has not looked elsewhere outside of the Wal-Mart Distribution Center because of the higher pay at this facility.  Although his hourly rate is now higher than before the injury due to routine raises, he loses a few thousand dollars each year in an inability to perform overtime work due to increased fatigue following the injury.


Although claimant stated that he believes there is a policy against teamwork and getting assistance from co-workers in performing his job, the human resources manager disagrees.


I find that the work injury of May 15, 2002 is a cause of significant functional loss as described by Richard and his treating doctors.  I find that his restrictions consist of those imposed by Dr. Jameson and the additional ones imposed by Dr. Neiman.


I find that his continued employment in the same job is the result of accommodations by Wal-Mart.  Despite these accommodations, Richard has suffered a mild loss of actual earnings due to his inability to work overtime.


Richard is 56 years of age.  He is a high school graduate and has taken some business courses for a year after high school.  He has welding experience.  His work history before Wal-Mart consisted of residential construction work, plant assembly, machine operation and delivery of petroleum products.  Richard’s assessment at hearing that his current shoulder and arm problems would prevent a return to such work appears to be accurate, given his uncontroverted testimony at hearing.  His assessment that he would not be hired into the distribution center today because of his restrictions also appears accurate.


Wal-Mart offered no evidence of that Richard’s current accommodated job is available in the labor market of his area of residence.  Richard did not offer expert evidence concerning his loss of job opportunities in the local labor market due to his permanent restrictions.


Based on his current employment and the other factors of industrial disability, I find that the work injury of May 15, 2002 is a cause of a 30 percent loss of earning capacity. 

CONCLUSIONS OF LAW


The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

[t]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598 (1936).

On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.


A showing that claimant had no loss of his job, or actual earnings, does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).


A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).


In the case sub judice, I found that claimant suffered a 30 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 150 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 30 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.


The facts of this case presented a typical dilemma faced by this agency—should there be a finding of a large loss of earning capacity because he cannot return to any of his past employments; or, should there be a lower finding due to his current minimal loss of actual earnings due to his continued employment at Wal-Mart.  The Courts have provided mixed guidance in this matter.  For the last 20 years, this agency has chosen to encourage employers to retain disabled workers by giving emphasis to current earnings rather than give a high award regardless of any current accommodated job.  Such a policy makes sense if you consider that even a high award would never adequately compensate a disabled worker for a job loss given not only his future earnings but the emotional benefits of a return to the workforce.  Maybe we will someday get better guidance from the Courts in these situations. 


However, it must be specifically emphasized that the award in this case is based upon his current employment status at Wal-Mart.  Absent that employment, it would have been considerably higher.  Should claimant loose that job, such a change would be a material change of condition warranting a review-reopening of this award.

ORDER


1.  Defendants shall pay to claimant one hundred fifty (150) weeks of permanent partial disability benefits at a rate of three hundred seventy-four and 72/100 dollars ($374.72) per week from October 18, 2004.


2.  Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.


3.  Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


4.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.


5.  Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____15th_____ day of March, 2006.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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