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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

DAVID E. W. HODSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5003036
WYCKOFF INDUSTRIES,
  :



  :                       R E M A N D

Employer,
  :



  :                     D E C I S I O N
and

  :



  :

BITUMINOUS INSURANCE,
  :



  :               Head Note Nos.:  2905

Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________


This matter is on remand from the Iowa Court of Appeals following a ruling filed February 24, 2010 ordering the Iowa Division of Workers’ Compensation to determine on the existing record whether claimant has met the newly-clarified burden of proof enunciated in Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009) for a review-reopening of his claim.  The court instructs that the agency must re-evaluate the claim as the standard following Kohlhaas eliminates the “contemplation” language from the elements under consideration.

In review of the claim it is noted that the following finding was made by the presiding deputy commissioner, a finding affirmed by the undersigned on intra-agency appeal:


The claimant has not sustained his burden of proof that he is entitled to additional permanent partial disability benefits over and above those awarded to him in the additional [sic] arbitration.  The claimant’s permanent medical condition has not changed in any substantial way since the time of the original hearing.  Although the claimant perceives himself to be in greater pain now, the claimant’s physicians are divided on whether this increase in pain is due to the injury or to the progression of claimant’s underlying degenerative disc disease.

(Review-Reopening Decision, page 16)  Other affirmed findings include:


The greater weight of the evidence is that the claimant’s back condition has not changed as a result of the injury of December 29, 2000.  The claimant’s increased pain complaints are not an unexpected development and, in and of themselves, are not sufficient to carry his burden of proof that there has been a change of condition.


. . . .

The claimant’s mental health status has also not changed since the time of the original arbitration.  Dr. Graham testified that if anything the claimant is better from a mental health standpoint than he was in April 2003.


Of critical importance is that the claimant’s restrictions have not changed.  Despite the FCE that indicated that the claimant could lift 2 pounds, none of the claimant’s physicians have changed his restrictions.  Dr. Nelson flatly said that a 2 pound lifting restriction was ridiculous.  


Change of condition can, of course, mean change of economic condition, not simply change of medical condition.  The claimant is alleging that he is totally and permanently disabled.  He made this identical claim in the arbitration decision [sic].  There is no evidence that there has been a change of economic condition.  The claimant has the same work restrictions.  He was not working and had not sought work at the time of the original arbitration hearing.  He did not feel that he could work then, which is the same claim he is making now.  He has made no meaningful effort to return to work.  He has the same lack of motivation now as he did at the time of the original hearing.

(Rev. Reopening Dec., p. 17)


The agency has expressly determined that claimant failed to show by a preponderance of the evidence that his condition had changed in any significant way since his original arbitration hearing.  As such, the agency did not move on to the now-prohibited inquiry regarding “contemplation.”  The agency’s factual findings were upheld in the ruling on judicial review filed by the district court on May 22, 2009.  The law of this case is that claimant failed to prove a change, regardless of a contemplation standard.  “The doctrine of the law of the case represents the practice of courts to refuse to reconsider what has once been decided.”  Winnebago Industries, Inc. v. Haverly, 727 N.W.2d 567, 573 (Iowa 2006).  Under the doctrine, once a reviewing court has expressed views or announced legal principles, those views and legal principles are binding throughout further progress of the case among litigants, the trial court and the appellate courts.  The agency therefore shall not re-examine whether claimant has proven a change of condition on the existing record.

IT IS THEREFORE ORDERED on remand that claimant shall take nothing in this matter as claimant has failed to prove a review-reopening under the standards set forth in Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009).

Signed and filed this ___10th ________ day of June, 2011.
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