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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LYLE PALMER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :

GILCREST JEWETT LUMBER
  :                          File No. 5029002

COMPANY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

INDIANA LUMBERMEN’S MUTUAL
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :                        Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Lyle Palmer, claimant, has filed a petition in arbitration and seeks workers’ compensation from Gilchrest Jewett Lumber Co., Inc., employer and Indiana Lumbermen’s Mutual Insurance Co., insurance carrier, and the Second Injury Fund of Iowa, defendants.  
This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on February 11, 2010 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibit 1; defense exhibits AA through HH; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability.

The extent of the claimant’s entitlement to permanent partial disability benefits.

Whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Lyle Palmer, testified that he was 34 years old at the time of the hearing.  His education consists of a high school diploma obtained in 1994.  He had grades of “B”s and “C”s, his best subjects being math and physical education.  His worst subjects were English and spelling.  Subsequent to high school claimant completed a course in massage therapy, graduating in 2006.  He has never been licensed as a massage therapist.

His work history includes working as an auto parts delivery driver, driving a delivery truck for household goods, and working for defendant employer as a lumber yard delivery driver.  In this job, he earned $13.55 per hour, the highest wages he has ever received.

Prior to this work injury, on May 16, 2007, claimant was lifting plywood from a truck when he experienced sharp pain in his left wrist.  Claimant was eventually referred to Arnis Grundberg, M.D., in September, 2007. 

Dr. Grundberg administered an injection to claimant’s left wrist.  Eventually claimant’s left wrist pain improved and he was released to full duty work in November 2007.  However, his left wrist pain then worsened again.  Dr. Grundberg then diagnosed left carpal tunnel syndrome. 

Claimant underwent a left carpal tunnel decompression on February 4, 2008.  This provided some improvement but he continued to have pain, and eventually reported numbness and tingling in the ulnar fingers of the left hand.  Dr. Grundberg diagnosed left cubital tunnel syndrome. 

On August 14, 2008, claimant was lifting doors at work when he felt a sharp pain in his right wrist, similar to his left wrist pain.  He also had numbness on the right.  An EMG/NVC study on September 11, 2008, showed mild right ulnar neuropathy at the elbow.  

Claimant returned to Dr. Grundberg, who recommended a decompression of the right cubital tunnel.  This was done on October 22, 2008, resulting in improvement, but claimant continues to have numbness in the right elbow and hand. 

An EMG/NVC study conducted in November 18, 2008, showed left cubital tunnel syndrome caused by the original wrist strain on the left.  On February 26, 2009, Dr. Grundberg decompressed the left cubital tunnel.  Claimant reported continuing paresthesis of the left hand and wrist. 

Claimant last saw Dr. Grundberg on April 28, 2009.  He was found to be at maximum medical improvement for the left carpal tunnel syndrome as of October 14, 2008.  Dr. Grundberg assigned a two percent permanent partial impairment of the left upper extremity for carpal tunnel syndrome.  (Exhibit CC, page 40)
For the right cubital tunnel syndrome, claimant was assigned a four percent permanent partial impairment of the right upper extremity by Dr. Grundberg.  (Ex. CC, p. 44)
For the left cubital tunnel syndrome, claimant was also assigned a four percent permanent partial impairment of the left upper extremity by Dr. Grundberg.  (Ex. CC, p. 46)
Claimant was released to return to work at full duty in January, 2009.  Dr. Grundberg told him this would not harm his elbow.  Claimant was then laid off, on January 22, 2009.  

Claimant underwent surgery on February 26, 2009.  He had a follow-up appointment with Dr. Grundberg on March 10, 2009.  He was told he could work, but not to use his left hand.  Dr. Grundberg released claimant from care in April, 2009.  

Claimant looked for another job.  Exhibit BB, page 11, sets forth the claimant's job searches.  He was unsuccessful in finding work.  Claimant made 22 job applications, many of them for delivery jobs similar to what he did for this employer.  If he cannot find a job, claimant wishes to return to school at a community college to study computers.

Dr. Grundberg’s notes show that claimant was not going to physical therapy sessions.  Claimant explained that snowstorms resulted in the therapy center being closed.  He was supposed to go four times per week.

On April 7, 2009, Dr. Grundberg’s notes show that claimant reported hardly any pain, but that his numbness had not improved.  Again, it was noted claimant was not going to therapy sessions.

On April 28, 2009, Dr. Grundberg's notes show that claimant had pain in his elbow only if he bumped it, and numbness in his little finger was improving.

Claimant acknowledged that although he made several job applications, and received no interviews, this was not due to his work restrictions as they had not been assigned yet.  Claimant also acknowledged he had attendance issues with the employer and had been written up for these problems.

Claimant testified that he currently experiences tingling and numbness, as well as a loss of grip strength in his hands.  

For the right arm, he described a sharp pain in his right wrist in the back.  He has numbness over his surgical scar on the elbow.  He has occasional numbness in the right small finger.  He described right arm pain ranging from zero to five on a ten scale, mostly in the wrist. 

He stated his left arm is worse.  He has ongoing pain in his left wrist, as well as numbness in the left ulnar fingers to the wrist.  He described this pain as ranging from zero to nine on a ten scale.
Both arms become fatigued, especially with heavy lifting, such as carrying a bag of groceries.  Claimants stated he cannot carry as much as he used to.

Claimant obtained an independent medical examination from John Kuhnlein, M.D.  Dr. Kuhnlein assigned ratings of permanent partial impairment of four percent for the right upper extremity, or two percent of the body as a whole, for the August 14, 2008, injury.  (Ex. 1, p. 7)
For the left arm, Dr. Kuhnlein assigned a five percent permanent partial impairment of the left upper extremity, or three percent of the body as a whole.  (Ex. 1, p. 8)
Dr. Kuhnlein assigned permanent restrictions even though Dr. Grundberg did not.  Dr. Kuhnlein restricted claimant from lifting more than 50 pounds up to shoulder height, or 30 pounds above shoulder level.  He is to avoid using power tools, due to vibration.  Claimant testified that driving a delivery truck involves vibration through the steering wheel.  He is unable to do such household tasks as vacuuming, again due to vibration, or cooking, and he cannot lift heavy pans.  If he uses a snowblower, he has to stop and rest frequently due to the vibration.

Claimant was still on unemployment benefits as of the hearing date. 

The agreement for settlement between the employer and claimant appears in this agency’s file for this case, and administrative notice is taken of the Agreement for Settlement filed February 11, 2010.  For the August 14, 2008, date of injury, the employer and claimant agreed the injury resulted in temporary total disability, as well as permanent partial disability of four percent of the right upper extremity.  The Second Injury Fund of Iowa is not bound by that settlement.  

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Both claimant’s treating physician and his evaluating physician attribute claimant’s current left and right wrist and arm pain to his work activities for defendant employer.  There is no contrary evidence in the record that would indicate his current cubital tunnel and carpal tunnel conditions are caused by any other factor.  It is found claimant’s current right and left arm conditions are caused by his work for defendant employer. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.  Closely related is the issue of whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Claimant was 34 years old at the time of the hearing.  His education is limited to a high school diploma.  He has training in massage therapy, but has never used that skill.  Claimant’s work history has been exclusively in driving delivery trucks.  

As a result of his work injury, claimant has a four percent permanent partial impairment of his right arm, due to cubital tunnel syndrome.  Dr. Kuhnlein feels he also should have permanent work restrictions, including a lifting restriction and a restriction against working with vibration.  Dr. Grundberg does not feel claimant needs any restrictions.

Claimant also has prior injuries to his left arm.  These have resulted in additional ratings of impairment.  He has a two percent rating of the left arm for left carpal tunnel syndrome, and a four percent rating of impairment for his left cubital tunnel syndrome. 

Claimant was laid off from his job, and is currently not working.  Claimant implies he was fired due to his work injuries.  However, there is insufficient proof of this in the record to draw that conclusion.  In addition, the Second Injury Fund of Iowa is not liable for unreasonable conduct on the part of the employer.   

Claimant’s restrictions do limit his ability to do work for any employer who requires full use of his arms.  He is also limited in that he cannot work with vibratory tools.  Claimant testified that even driving a truck, which most of his work experience has involved, produces painful vibration.  He is not restricted from driving a truck, however.  

Claimant’s ratings of impairment are not high.  He basically has to live with some pain and numbness, but otherwise has use of his arms. 

Claimant has shown good motivation to find substitute work, but has not been successful.  On the other hand, his lack of success cannot be wholly blamed on his work restrictions or injuries, as some employers he applied to were not aware of those restrictions. 

Claimant is young and can be retrained in another field.  He commendably has plans to improve himself with further education if he cannot find a job. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 20 percent, or 100 weeks of benefits. 

The Second Injury Fund of Iowa is liable only for any excess industrial disability after claimant’s prior, qualifying injuries are deducted.  Claimant had prior impairments of two percent of the left upper extremity, and four percent of the left upper extremity.  Claimant is bound by the settlement he entered into, and he was paid for a total of six percent of the left upper extremity, or 15 weeks, of permanent partial disability for these conditions.  

Claimant’s second injury was to the right upper extremity.  Claimant was compensated for four percent of the right upper extremity, or 10 weeks.  

Thus, the Second Injury Fund of Iowa is entitled to a credit of 25 weeks toward the award of 100 weeks, leaving a liability of 75 weeks. 

ORDER

Therefore it is ordered:

Defendant Second Injury Fund of Iowa shall pay unto the claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of three hundred ninety and 00/100 dollars ($390.00) per week from January 13, 2009. 

The Second Injury Fund of Iowa shall pay accrued weekly benefits in a lump sum.

The Second Injury Fund of Iowa shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30 from the date of this decision.
Signed and filed this _____31st_____ day of March, 2010.

[image: image1.png]%Z/W












Copies To:

Jerry Jackson

Attorney at Law
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Patrick O’Connell

Attorney at Law
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JEH/srs

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








7 IF  = 8 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


