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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RANDY F. RENSLOW,
  :



  :


Claimant,
  :                       File Nos. 
5013525


  :



5013526
vs.

  :



5016008


  :

XL SPECIALIZED TRAILERS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :          Head Note Nos.:  
1100; 1802; 1803; 


Defendants.
  :



2701; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE

Randy Renslow filed three petitions in arbitration seeking workers’ compensation benefits from the above named defendants as a result of injuries on January 7, 2003 (File No. 5013525) and February 1, 2005 (File No. 5016008) which arose out of and in the course of his employment.  Claimant’s third petition, File No. 5013526 involves an injury that allegedly occurred on July 6, 2004 which allegedly arose out of and in the course of his employment.  The case was heard and fully submitted in Davenport, Iowa, on October 24, 2006.  The evidence in the case consists of the testimony of claimant, as well as claimant’s exhibits 1 through 16 and defendant exhibits A through G.  
ISSUES

The parties presented the following issues for resolution in the case:  
In File No. 5013525:

1. The extent of claimant’s industrial disability;

2. Whether claimant is entitled to temporary total disability and/or healing period benefits from August 16, 2004 through December 20, 2004; and

3. Whether claimant is entitled to penalty benefits. 

In File No. 5013526:

1. Whether claimant sustained an injury on July 6, 2004 which arose out of and in the course of his employment;

2. The extent of claimant’s industrial disability as a result of this injury; and

3. Whether penalty benefits should be assessed to defendants. 

In File No. 5016008:

1. The extent if any of claimant’s industrial disability; and

2. Whether claimant is entitled to penalty benefits from defendants.  

In all three file numbers, there is an issue of whether claimant is entitled to either temporary total or healing period benefits from March 30, 2006 through April 6, 2006 and whether claimant is entitled to alternate medical care.  

The parties stipulated as to the weekly rates for each of the injury dates in this case.  As to the injury date of January 7, 2003, $284.38, as to the injury of July 6, 2004, $290.02; and as to the injury of February 1, 2005, $299.74.  The parties further stipulated the commencement date for any permanent partial disability benefits awarded in the case would be December 9, 2005.
FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witness and consider the evidence in the record finds that:  
Randy Renslow, claimant, was 46 years old at the time of the hearing.  Claimant testified that he left school after the 10th grade and that he has had no specialized training in any fields thereafter.  Claimant’s employment history has involved him being both a residential and commercial roofer, a house siding applicator, and an auto-mechanic.  Claimant testified that the roofing jobs involved lifting, carrying, bending, and twisting and that he lifted up to 100 pounds.  Claimant also moved ladders and worked on pitched roofs.  As an auto-mechanic claimant testified that he pulled engines and transmissions.  

Claimant began working for XL Specialized Trailers in June 2002.  Claimant testified that he passed a pre-employment physical prior to being hired by the employer.  Claimant testified that other than pulling a muscle in his neck in 1992 he had had no prior back problems before working for the employer.  

Claimant’s jobs with the employer involved him running a shear machine at which claimant cut pieces of steel.  Claimant considered this to be a physical job in that he had to move the steel around on rollers to cut it.  

In doing this job on January 7, 2003 claimant picked up four to five pieces of cut steel weighing 78 pounds and placed them onto a pallet.  In so doing, claimant testified his low back popped, he fell to his knees and he had difficulty getting up.  The pain he had went into the right side of his right buttock.  Claimant was taken to a local hospital emergency room and he was taken off work.  
Claimant was diagnosed as having an acute low back strain with muscle spasms and a severe right lower back strain during the course of his treatment for this injury.  (Exhibit 1, page 1 and Exhibit E, page 6)  Claimant was eventually released to return to regular duties on February 12, 2003.  (Ex. E, p. 26)  There is a notation that claimant stated he still had some pain in his back after working 8-9 hours of full-duty work, but that overall he was ready to return to work.  (Ex. E, p. 27)  

Claimant testified that after being released to return to work he still had back pain and that he took a lot of aspirin to relieve that pain.  He testified that he asked for an MRI of his lumbar spine, but that the doctor who was treating him did not believe his condition was serious enough to warrant one.  

It was claimant’s testimony that on July 6, 2004 he again was lifting steel and at that point developed pain that was not severe as he had had in January 2003.  However, on this occasion, claimant testified that he had more right leg pain which he described as a charley horse type symptom.  It was claimant’s testimony that he went to see a doctor for this pain and he was told by the doctor who saw him that he should report the injury to the employer as it was a work‑related injury.  It was claimant’s testimony that upon his return to work, his supervisor saw him limping and claimant informed his supervisor that he had injured himself at work.  
There is a medical record from David Brennan, D.O., dated August 13, 2004, indicating that Dr. Brennan saw claimant on that date and that claimant was complaining of pain and spasm in his upper right thigh posteriorly which had been present intermittently for the last three to four weeks.  Dr. Brennan also made the following notation:  “He has not had similar problems in the past and does not recall any direct trauma.”  (Ex. 1, p. 4)  Dr. Brennan prescribed medication for claimant’s symptoms and ordered claimant to physical therapy.  (Ex. 1, p. 4)  

Thereafter, claimant was seen by Physician Assistant Michael Atherley, who on August 24, 2004 indicated that claimant was off work until the employer had light‑duty work that claimant could do.  (Ex. 1, p. 9)

On September 3, 2004, Mr. Atherley provided claimant a work release indicating claimant could be returned to work in a sit-down job only and that claimant could do no lifting.  (Ex. 1, p. 11) 

On September 10, 2004, Mr. Atherley stated that claimant denied his right thigh pain was work related.  Claimant at hearing was confronted with this record and claimant denied making such a statement to Mr. Atherley.  He again repeated what the initial doctor had told him that the problem was work related and that claimant should go in and report the injury to the employer. 

An MRI of claimant’s lumbar spine was ordered and it was performed on September 2, 2004 and it demonstrated claimant had a large disc protrusion at the L5 interspace on the right.  (Ex. 2)  
Claimant was referred for an orthopedic evaluation by Chad Abernathey, M.D., who saw claimant on September 27, 2004.  Dr. Abernathey’s history taken from claimant set forth that claimant had had chronic low back pain beginning one year before while lifting steel at work and that he subsequently developed right sciatica in July 2004 while lifting steel again.  (Ex. F p. 1)  Dr. Abernathey reviewed the MRI and discussed surgery with claimant with claimant agreeing to proceed with surgery.  (Ex. F, p. 1)

Dr. Abernathey performed surgery on October 14, 2004 which involved a right L5-S1 partial hemilaminectomy and diskectomy.  Dr. Abernathey’s operative note stated that a large extra capsular disc extrusion causing severe compression of the S1 nerve root was found.  Dr. Abernathey noted that he cleaned the area of all freely removable disc material.  (Ex. F, p. 4)

On October 6, 2004, a representative of the insurance carrier wrote claimant a letter stating that the July 6, 2004 injury was being denied based on the first medical record documenting the injury being September 15, 2004 and the history given by claimant during a recorded interview were to the effect that he did not have a work injury.  (Ex. G)  Claimant also acknowledged on cross examination that in June 2004 he had injured his right foot after he kicked at a motor cycle tail light and that he did have medical care for this injury.  

Claimant’s attorney corresponded with the insurance carrier representative on October 26, 2004 setting forth that claimant had reported the July 2004 injury to the employer after seeing Dr. Brennan on August 13, 2004 and Dr. Brennan advising claimant that he had a work injury on that date.  He also pointed to Dr. Abernathey’s note on September 27, 2004 that claimant’s injury was work related.  (Ex. 15, p. 1) 

Claimant returned to work for the employer on December 20, 2004 at which time claimant performed various jobs not just the steel shearer job that he had done in the past.  It was claimant’s testimony that he had good job reviews after returning to work.  

On February 1, 2005, claimant was pushing steel at work and slipped on some hydraulic oil that was on the floor.  At that time, claimant’s right leg pain returned.  He was seen by Dr. Brennan on February 16, 2005 at which time Dr. Brennan offered the assessment that claimant had a lumbar strain with radiculopathy.  He prescribed medications as well as physical therapy and restricted claimant to lifting, carrying, pushing, and pulling no more than five pounds and that claimant was to rarely bend, lift, or twist.  (Ex. E, pp. 28-29)

Claimant underwent another lumbar spine MRI on February 18, 2005.  The radiologist indicated that it showed a probable suspected annular tear and disc protrusion at the S1 level and that the doctor believed that there may be a disc fragment at that level but that it was difficult to be 100 percent certain due to that being the site of surgery.  (Ex. 4)  

Claimant was seen by Dr. Abernathey on March 14, 2005 and at that time Dr. Abernathey ordered another MRI, which was performed on March 28, 2005.  Dr. Abernathey saw claimant on that date and after reviewing the MRI stated that it showed mild degenerative changes and post surgical changes.  As a result Dr. Abernathey did not recommend additional surgery but favored further conservative treatment.  (Ex. F, p. 3)  It was claimant’s testimony that Dr. Abernathey at that time told him that his pain would go away with time.  

However, claimant’s leg pain did not go away and he was referred for a second opinion with Russell Buchanan, M.D., whom claimant saw on July 28, 2005.  After reviewing the February 18, 2005 MRI, Dr. Buchanan stated that claimant was not a surgical candidate but he referred claimant to Gene Gessner, M.D., for an epidural steroid injection.  

Dr. Gessner offered an injection to claimant at the L5-S1 level on August 22, 2005.  (Ex. 7, p. 2)  On September 20, 2005, claimant reported to Dr. Gessner having a considerable amount of pain relief from the injection although the pain had returned.  Dr. Gessner offered a second injection on that date.  (Ex. 7, p. 4)  Claimant testified that the second injection gave him almost five months of total pain relief and that he was able to perform his job duties.  

It was claimant’s testimony that he had been placed on an easier job involving less lifting.  However, in late January 2006 his right leg pain returned.  

Claimant was seen by Richard Neiman, M.D., on February 4, 2006 for an independent medical evaluation.  Dr. Neiman reviewed the February 2005 MRI and determined that it showed a new disc extrusion with marked compromise of the L5-S1 neural foramen and advised that another MRI should be performed to determine the nature of the disc and that there was a strong possibility claimant would require more surgery.  He opined that claimant had a total 18.5 percent whole person permanent impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition and further opined claimant should be restricted from excessive flexion, extension, and lateral flexion of his back.  He determined claimant needed to be able to change positions between standing and sitting and that claimant was capable of lifting 10 to 15 pounds and 30 pounds at a maximum.  He concluded by stating that in his opinion the original disc extrusion occurred on January 7, 2003, became aggravated by the injury on July 6, 2004 with a reherniation on February 1, 2005.  (Ex. 8, p. 2)  
Dr. Buchanan reviewed Dr. Neiman’s evaluation and saw claimant on February 27, 2006.  Dr. Buchanan ordered another MRI of claimant’s lumbar spine.  (Ex. D, p. 12)  On March 14, 2006, Dr. Buchanan reviewed the MRI and determined that the findings suggested most likely that the slight displacement of the right S1 nerve root was due to post-operative scarring and fibrosis and did not reflect a true residual/recurrent disc protrusion.  He suggested that claimant receive another injection.  (Ex. D, p. 13)

On March 24, 2006, Dr. Buchanan returned claimant to work restricting claimant to lifting no more than 20 pounds and that claimant was restricted in bending, reaching, and squatting.  (Ex. D, p. 16)  On April 6, 2006, Dr. Buchanan wrote a note that claimant had been taken off work until that date starting on March 30, 2006, and that claimant was able to return to work on April 10, 2006 lifting no more than 30 pounds and avoiding lifting below his knees or above shoulder level.  (Ex. D, pp. 17-18)  
Dr. Gessner had offered a third injection to claimant on April 4, 2006 and in a return visit with claimant on April 11, 2006 claimant said that this injection offered very little relief.  On that date, Dr. Gessner then offered an S1 joint injection and sciatic nerve block on the right.  (Ex. 7, pp. 6-8)  

On May 16, 2006, Dr. Gessner saw claimant and claimant at that time indicated that the previous injection had offered five weeks of pain relief but that the pain had returned.  At that point, Dr. Gessner repeated the sciatic nerve block.  (Ex. 7, p. 10)  Claimant was seen by an associate of Dr. Gessner on June 9, 2006 who offered another injection to claimant.  (Ex. 7, p. 11)  On June 26, 2006, Dr. Gessner indicated that the last injection did not offer much relief to claimant’s discomfort.  He did offer a caudle epidural steroid injection on that occasion.  (Ex. 7, p. 13) 

Claimant testified that after Dr. Buchanan gave him restrictions in April 2006 he was assigned to a job that he was able to do.  However, in late April 2006 claimant was told by a human resources individual that he was going to be put back on light duty.  Claimant indicated to this person that part of that job involved pushing a broom which claimant said caused him to have additional pain and that he did not want to do this job as a result.  Claimant left his job early that day, but did notify his supervisor that he was leaving.  The next working day, claimant was informed that he was discharged.  Claimant applied for and did receive unemployment benefits after his discharge.  
Claimant testified that he has looked for work since that time as a roofer and also as a car mechanic.  

Dr. Abernathey offered an opinion on December 9, 2005 that based on claimant having chronic pain, decreased range of motion of the lumbar spine, the previous disc extrusion and subsequent surgery that claimant had an eight percent whole person impairment and that claimant had reached maximum medical improvement on December 9, 2005.  (Ex. F, p. 8)  

Claimant testified that he has not received any permanency benefits from defendants as a result of any of his injuries.  Claimant did acknowledge, on cross examination, following the January 7, 2003 injury, while he was off work, he received temporary total disability benefits and that for time missed after February 1, 2005 claimant received temporary total disability benefits from February 19, 2005 through March 6, 2005 and from March 9, 2006 and April 6, 2006 he received three to four days of temporary total disability benefits.  
Claimant testified that he continues to have pain on the back side of his right leg and that this pain prevents him from doing anything from more than an hour at a time.  He can only sit or stand 30‑40 minutes at a time because of the pain, although he does find changing positions helps with his pain.  He has problems sleeping as a result of the pain and he does not ride a motorcycle as much as he used to in the past.  

On cross examination, claimant was asked about his job search and stated that he has told prospective employers of his lifting restriction and that he has not sought jobs that would allow him to sit.  He agreed that there could be jobs in an autobody shop he could do within Dr. Buchanan’s restrictions.  

Claimant was seen by Keith Riggins, M.D., for another independent medical evaluation on August 7, 2006.  Dr. Riggins, as he usually does, offered an exhaustive review of the previous treatment that had been offered to claimant up to that point.  Claimant reported to Dr. Riggins that his most prominent symptom on that date was pain extending from claimant’s right buttock into his right foot being most severe in the posterior aspect of the right thigh.  (Ex. 9, p. 5)  Dr. Riggins suggested that claimant undergo a myleography with computerized axial tomography, as set forth in a letter from claimant’s attorney to defendant’s attorney dated August 23, 2006.  Defendant’s attorney’s response on September 19, 2006 expressed that he did not have much confidence that defendants would authorize this procedure.  At hearing, claimant testified that he wants to undergo the procedure if it will help with his symptoms.  
From my observation of claimant’s demeanor at hearing and while testifying in addition to the consideration of the other evidence, I find claimant to be a credible witness.  

CONCLUSIONS OF LAW

In File No. 5013525, injury date of January 7, 2003, the sole issue presented for resolution is whether this injury caused industrial disability.  It is concluded that claimant did sustain an injury on that date that was work related and which did result in claimant being seen for medical treatment.  Claimant was taken off work for a period of time, but eventually was returned to work on regular duty, which in fact claimant did.  It is concluded that this injury only caused temporary disability during a period of recovery for which claimant was paid all weekly benefits.  Therefore, claimant is entitled to no further benefits on this claim.  
File No. 5013526 presents as the first issue whether claimant sustained an injury on July 6, 2004 which arose out of and in the course of his employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

Defendants point to the medical records of Dr. Brennan, as well as the physician assistant, in August and September 2004 which note claimant stating that he did not have any direct trauma that caused the increase in his symptoms including the right leg symptoms that were work related.  Claimant, however, credibly testified that he was informed by Dr. Brennan, on the first occasion that he saw Dr. Brennan, that Dr. Brennan believed the claimant’s injury was work related and that he should report it to the employer, which claimant testified credibly that he did.  Dr. Abernathey later determined that based on claimant’s history that claimant’s injury of July 6, 2004 was work related.  It is concluded claimant has established that he sustained an injury on July 6, 2004 which arose out of and in the course of his employment.  
The next issue to be resolved is the extent, if any, of claimant’s industrial disability resulting from this injury.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 46 years old at the time of the hearing.  Claimant does not have a high school diploma or GED.  Claimant’s prior employment has involved physical activity that he will not be able to perform based on the restrictions that have been imposed upon him by Dr. Buchanan.  Claimant has looked for work since being discharged by the employer due to a dispute over what type of work claimant would be required to do and whether claimant would be able to perform it.  However, the types of work claimant has looked for are jobs that he would not physically be able to perform.  Claimant acknowledged that there were jobs that he could do which would allow him to sit, including jobs in an auto-body shop.  Claimant has had permanent impairment ratings assigned to him based on this injury both by Dr. Abernathey and Dr. Neiman.  After considering all of these factors, it is concluded claimant sustained a 50 percent industrial disability as a result of this injury.  

The next issue to be resolved in this file number is whether claimant is entitled to healing period benefits from August 16, 2004 through December 20, 2004.  It is concluded that claimant was off work during this time because of the work-related injury and that claimant is therefore entitled to healing period benefits between those dates.  

Claimant is seeking alternate medical care in the form of authorization of the testing apparently recommended by Dr. Riggins.  It is concluded that claimant has established his burden of proof to require defendants to provide this procedure to claimant and therefore, claimant’s request for alternate medical care is granted.  

In File No. 5016008, the issue is whether or not this has added any additional industrial disability that should be awarded in this case.  It is concluded that this injury of February 1, 2005 re-aggravated the primary injury of July 6, 2004 and that therefore, no additional industrial disability will be awarded for this injury date.  However, it is concluded that claimant was taken off work from March 30, 2006 through April 6, 2006 because of this injury and that claimant should be paid temporary total disability benefits for that whole week.  It is determined that claimant should be paid at the rate of $299.74 for this week.  It is noted that the award of permanent partial disability benefits in this case based on the July 6, 2004 injury will stop on March 29, 2006 and recommence on April 7, 2006, and that those benefits will be paid at the weekly rate of $290.02.  

The final issue to be resolved in this case is whether penalty benefits should be assessed to defendants.  

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


Claimant contends that defendants had no reasonable basis to deny the injury of July 6, 2004.  However, there are medical records in the exhibits upon which defendants could reasonably rely in order to deny the claim on the basis of their being a good faith issue of law or fact making the employer’s liability fairly debatable.  As a result, no penalty benefits will be assessed in this case.  
ORDER

THEREFORE, it is ordered:
In File No. 5013525:

Claimant shall take nothing further beyond what he has already received from defendants on this claim.  

In File No. 5013526:

Defendant shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits at the weekly rate of two hundred ninety and 02/100 dollars ($290.02) commencing on December 9, 2005 to March 29, 2006 and recommencing on April 7, 2006.  

That defendant shall pay claimant healing period benefits from August 16, 2004 through December 20, 2004 at the weekly rate of two hundred ninety and 02/100 dollars ($290.02).  

That defendants are ordered to pay for the testing recommended by Dr. Riggins.

In File No. 5016008:

Claimant shall receive no additional permanent partial disability benefits.  Claimant will receive temporary total disability benefits from March 30, 2006 through April 6, 2006 at the weekly rate of two hundred ninety-nine and 74/100 dollars ($299.74).

That all accrued benefits shall be paid in a lump sum.

That interest shall accrue pursuant to Iowa Code section 85.30.

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this __21st __ day of November, 2006.

   ________________________







STEVEN C. BEASLEY
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