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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

REBECCA BIEGHLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :             File Nos. 5010024/5013584 

FIFTH JUDICIAL DISTRICT DOC,
  :



  :                            A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :                  Head Note No.:  2904


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

This is an appeal by defendants from an arbitration decision filed March 28, 2005.  Neither party filed a request for rehearing of the arbitration decision.

Defendants argue on appeal that claimant failed to prove that she sustained a work injury to her neck on November 26, 2001 and, alternatively, that if she has proven a work-related injury to her neck that she failed to prove that she sustained a permanent disability resulting from her injury.  Defendants also assert that a penalty should not have been imposed as a result of an admitted delay in payment of permanent partial disability benefits. 


While I performed a de novo review, I gave considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy commissioner who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot in most instances be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

The deputy commissioner addressed no concerns with claimant’s credibility and based upon the conflicting medical opinions in the record found that she met her burden to prove that her neck injury arose out of and in the course of her employment and that the injury resulted in a 10 percent permanent disability.  I affirm the deputy commissioner’s findings as defendants failed to inquire from David Boarini, M.D., whether claimant’s work had substantially aggravated her neck injury or whether her injury was a cumulative work injury.  The claimant presented more compelling evidence that her work for defendants significantly aggravated a preexisting neck condition. 


In claimant’s reply brief she argues the deputy should be affirmed in respect to the issue of a penalty or the penalty should be increased.  In support of this argument, claimant asserts that the deputy failed to follow the U.S. Rule in respect to interest.  By failing to follow the U.S. Rule, claimant argues the defendants failed to pay all permanent partial disability benefits prior to the date of hearing, as interest on late payments is made first.  Claimant did not ask for rehearing on application of the U.S. Rule.  Claimant did not file a cross-appeal to preserve this issue.

Rule 876 IAC 4.28(4) “d” makes it clear that the only way an issue can be raised for consideration on appeal is through identifying the matter as an issue in the appellant’s or cross-appellant’s brief.  If the appellee (herein claimant) does not cross-appeal, the appellee’s brief only serves the function of replying to issues raised in the appellant’s brief and cannot raise new issues.  Further, rule 876 IAC 4.28(7) requires that an issue cannot be initially raised on appeal if the issue could have been, but was not, raised before the deputy.  Therefore, claimant’s request for an increase in penalty benefits is overruled.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.
Costs of this appeal are assessed against defendants.


Signed and filed this 24th  day of March, 2006.

     



                  _______________________________________



                                             
  CHRISTOPHER J. GODFREY






       WORKERS’ COMPENSATION COMMISSIONER

Copies To:

Mr. Dennis L. Hanssen
Attorney at Law

2700 Grand Ave, Ste 111

Des Moines, IA  50312-5215
Ms. Kristin W. Ensign

Assistant Attorney General

Special Litigation Division

Hoover State Office Bldg

Des Moines, IA 50319-0001
