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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DAVID DAVIDSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 1281404

SUPERVALU,
  :



  :     R E V I E W  -  R E O P E N I N G


Employer,
  :



  :       

 D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  2905


Defendants.
  :

______________________________________________________________________



  :

DAVID DAVIDSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5004729

SUPERVALU,
  :



  :               A R B I T R A T I O N


Employer,
  :



  :                    D E C I S I O N

and

  :



  :

KEMPER INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1402.30


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


David Davidson, claimant, filed petitions in arbitration and review-reopening seeking workers’ compensation benefits from SuperValu and its insurers, Liberty Mutual Insurance and Kemper Insurance Companies as a result of injuries he allegedly sustained on January 4, 1999 and March 27, 2002 that allegedly arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa, on October 14, 2003.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 8.

ISSUES

For File Number 1281404 (injury date of January 4, 1999)

1. Whether there has been a change of condition since the agreement for settlement approved October 3, 2001 that might entitle claimant to additional permanent partial disability benefits under a review-reopening and, if so;

2. The extent of claimant’s industrial disability.

For File Number 5004729 (injury date of March 27, 2002)

1. Whether claimant sustained an injury on March 27, 2002 which arose out of and in the course of his employment; and if so,

2. The extent of claimant’s industrial disability.

FINDINGS OF FACT


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


David Davidson, claimant, was born January 16, 1950, making him 53 years old at the time of the evidentiary hearing.  He is a high school graduate and was an average student.  He attended an electronic trade school for about one year in 1970-1971 but did not complete the school.  Since his employment with SuperValu, defendant-employer, (hereinafter SuperValu) ended in 2002, he has completed a one‑year course and received certification as a welder from a community college.  (Exhibit 2, page 5)  His work history before beginning work with SuperValu was as a foreman at an iron and steel hardware broker, earning $6.50 per hour working 45 hours per week.  (Ex. 2, p. 4)  


Claimant began working for SuperValu in 1977.  His beginning pay was approximately $7.00 per hour.  Claimant’s principal job with SuperValu was grocery order filler.  This job required claimant to fill grocery orders in a warehouse and load the merchandise onto a pallet.  The job required that claimant frequently perform physical activities including stand, walk, bend, twist, carry and push/pull.  (Ex. 7)  He worked eight to ten hours a day and was required to meet certain quotas of performance.  Claimant worked for SuperValu from 1977 until the warehouse closed in 2002.


On January 4, 1999, claimant suffered an injury to his right hip.  (Ex. 1, p. 1)  Devon Goetz, M.D., was claimant’s primary treating doctor.  On January 21, 1999, Dr. Goetz made assessments of:  severe right hip osteoarthritis, w/moderately disabling symptoms, mild left hip osteoarthritis and mild right knee osteoarthritis.  (Ex. 3, p. 12)  On February 26, 1999, claimant’s Dr. Goetz performed a total right hip replacement surgery.  (Ex. 3, p. 12 and Ex. 4, p. 5)  Claimant initially returned to light duty work.  (Ex. 3, pp. 14-18)  On September 7, 1999, Dr. Goetz noted claimant then had some pain in the left hip especially with abduction and made an assessment of right total hip replacement and mild left hip osteoarthritis.  (Ex. 3, pp. 16-17)


On January 20, 2000, Dr. Goetz’s office note reflects that claimant had been running a forklift, not nearly as physical as his old job, but SuperValu had abolished the forklift job and claimant was rebidding for a job.  (Ex. 3, p. 18)  When Dr. Goetz saw claimant on September 19, 2000, Dr. Goetz wrote that claimant was working in the meat and dairy departments on a forklift.  (Ex. 3, p. 19)  On April 19, 2001, Dr. Goetz noted that claimant’s job situation was worse because SuperValu had eliminated the forklift job claimant was doing and he was then doing the more physical job of order filling.  (Ex. 3, p. 20)  Dr. Goetz repeated the assessment of total hip replacement and mild left hip osteoarthritis.  (Ex. 3, p. 20)


Dr. Goetz rated claimant’s impairment as 19 percent of the right lower extremity which equals 8 percent of the whole person.  (Ex. 3, p. 3; Ex. 4, p. 10; and Ex. 8, p. 13)  Dr. Goetz testified in his deposition taken June 14, 2001 that that rating was only for the right hip and claimant had mild arthritis elsewhere that was not rated.  (Ex. 4, p. 10 and Ex. 8, p. 13)  Although Dr. Goetz did not recommend formal permanent restrictions for the right hip he encouraged claimant to do less physically demanding jobs to maximize the longevity of the hip.  (Ex. 3, p. 3; Ex. 4, pp. 7-9; and Ex. 8, pp. 10-12 and 17)  Also in his deposition, Dr. Goetz testified that claimant had been prescribed Celebrex for multiple joint pain.  (Ex. 4, p. 20 and Ex. 8, p. 23)  On August 28, 2001, Dr. Goetz again made the assessment of right total hip replacement and mild left hip osteoarthritis.  (Ex. 3, p. 21)


On October 3, 2001, this agency approved an agreement for settlement.  Attachments to the agreement for settlement included Dr. Goetz’s office note of September 7, 1999 which referred to an assessment of right total hip replacement and mild left hip osteoarthritis.  (Ex. 1, p. 4)  In the agreement for settlement, the parties stipulated that claimant “received an injury to his right hip and body as a whole on or about January 4, 1999 arising out of and in the course of employment” with SuperValu.  (Ex. 1, p. 1)  Also attached to the agreement for settlement was a letter from Dr. Goetz dated December 20, 1999 which rated claimant’s impairment as 19 percent of the right lower extremity which equals 8 percent of the whole person.  (Ex. 1, p. 5)  Claimant testified that he was not performing at his quota level performance because of his hip as of the date of the agreement for settlement.


Claimant returned to Dr. Goetz for follow-up care on January 29, 2002.  (Ex. 3, pp. 11-12)  On that day, Dr. Goetz wrote a letter for claimant which indicated claimant’s restrictions and that claimant had degenerative arthritis of the left hip and right total hip replacement.  Dr. Goetz characterized both of these as preexisting conditions and he “would not expect any future employers to be responsible for future surgery on either hip.”  (Ex. 3, p. 6)


SuperValu closed the warehouse where claimant had worked.  Kathryn Bennett, vocational consultant, was retained by claimant’s attorney to evaluate claimant’s ability to earn wages.  Ms. Bennett’s report states that SuperValu warehouse closure was February 8, 2002.  (Ex. 2, p. 2)  Claimant testified that he was told in January 2002 the warehouse was to be closed and that it closed in April 2002.  Claimant’s hearing brief (fourth page) indicates claimant’s last day of work for SuperValu was April 8, 2002.  Therefore, it will be found that the SuperValu warehouse where claimant worked was closed and claimant last worked April 8, 2002.  (It is therefore assumed the February 8, 2002 date in Ms. Bennett’s report is a typographical or scrivener’s error.)  Claimant testified on cross-examination that his work at SuperValu ended solely because the facility closed. He also testified that he had not missed any work because of pain in the left hip.


Following the closure of the warehouse, claimant obtained his welding certification mentioned above.  Beginning in September 2002 while attending the welding school claimant worked at a retail store stocking shelves for 15 hours a week earning $7.00 per hour.  On August 15, 2002, Dr. Goetz saw claimant.  Dr. Goetz noted that claimant had lab results that might indicate an infection.  (Ex. 3, p. 23)  By December 23, 2002, Dr. Goetz had ruled out a deep infection involving his hip.  (Ex. 3, p. 25)  On June 10, 2003, Dr. Goetz wrote defendants’ attorney that the restrictions he had given claimant were necessary for both the right total hip replacement as well as the left arthritic hip.  (Ex. 3, p. 9)


After completing the welding school, claimant began working as a welder but quit within one week because he didn’t think he could weld with the aluminum used.  In September 2003, claimant began working at a home improvement store as a receiving clerk working 40-45 hours a week earning $10.00 per hour.  (Ex. 2, p. 4)  Claimant quit shortly after he started this job.


Claimant testified that he has been told that in five to six years he will need surgery for the left hip.  He also testified that his family doctor prescribed medication for his hip and he has taken prescription medication since three to four months after surgery.

CONCLUSIONS OF LAW


The first issue to be addressed is whether there has been a change of condition since the agreement for settlement was approved on October 3, 2001 that might entitle claimant to additional permanent partial disability benefits under a review-reopening.

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa Ct. App. 1978).

On review, the district court correctly focused its analysis on “the condition of the employee,” as required by section 86.14(2) of the Code, and properly determined that Frances’ earning capacity remained unchanged as it relates to her original back injury.  The only change in Frances’ condition between the time of the settlement and her appeal was her termination pursuant to the layoff.  Significantly, the deputy commissioner noted in his decision that Frances “has not been refused employment or has not been able to obtain a job because of her physical condition. . . .  “

Frances’ physical condition remained unchanged and her earning capacity decreased solely because of factors outside of the settlement with U.S. West, including her subsequent injuries, the downsizing by U.S. West, her lack of seniority, and her job seeking skills.  Her inability to secure employment after the layoff was not due to her back injury, but to other factors not at issue in this case.  Frances has failed to prove by a preponderance of evidence that her decreased earning capacity was proximately caused by her initial injury.  See Blacksmith, 209 N.W.2d at 350.  The district court correctly reversed the decision of the industrial commissioner to reopen the 1991 settlement agreement.

U.S. West v. Overholser, 566 N.W.2d 873, 877 (Iowa 1997)


To recover in a review-reopening proceeding, a claimant must prove that, subsequent to the date of the settlement or award, he or she suffered an impairment or lessening of earning capacity or an increase in industrial disability proximately caused by the injury.  Williamson v. Fansteel, 595 N.W.2d 803, 805 (Iowa 1999).


Claimant rightly makes no argument that he has had a change of physical condition since the agreement for settlement approved October 3, 2001.  Dr. Goetz clearly indicated prior to the agreement for settlement that claimant had a right total hip replacement and left hip osteoarthritis.  Dr. Goetz assigned an impairment for claimant’s condition and suggested restrictions.  There has been no change in the impairment rating or the restrictions since the agreement for settlement.  Claimant is taking medications now and was taking medications at the time of the agreement for settlement.  The treatment offered by Dr. Goetz has been as a follow-up to claimant’s condition that existed prior to the agreement for settlement.  Claimant has failed to prove a physical change of condition since the agreement for settlement.  


Claimant argues that he has had an economic change of condition.  SuperValu has closed and claimant can no longer work there.  However, this change of condition is not proximately caused by his work injury.  Claimant’s earning capacity, like the claimant’s earning capacity in Overholser, decreased solely because of factors outside the agreement for settlement.  Claimant has failed to prove an economic change of condition caused by his work injury.


Claimant has failed to prove a change of condition since the agreement for settlement on October 3, 2001 that would entitle him to additional permanent partial disability benefits under a review-reopening.  All other issues relating to the January 4, 1999 injury date are moot.


The next issue to be resolved is whether claimant sustained an injury on March 27, 2002 that arose out of and in the course of his employment.

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable. Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to reasonable person.  The date of manifestation inherently is a fact based determination.  The fact finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985)

Claimant alleges he suffered an injury on March 27, 2002.  Clearly, nothing physically traumatic happened on that day.  Claimant sought no medical treatment on March 27, 2002.  Claimant’s left hip osteoarthritis had been present for more than three years by March 27, 2002.  Claimant’s medical treatment after March 27, 2002 was the same maintenance treatment he received before the SuperValu warehouse closed.  Claimant testified he did not miss any work because of pain in the left hip.  Apparently, March 27, 2002 is alleged as an injury date because that is allegedly the last day claimant worked for SuperValu.  That date being the last day claimant worked for SuperValu is suspect.  (Note the fourth page of claimant’s brief states the last working day was April 8, 2002 and the seventh page of the same brief refers to March 27, 2002 as his last working day.)  Claimant stopped working at SuperValu (whatever the date was) not because of cumulative injury but because the SuperValu warehouse closed.  Claimant has failed to prove he sustained an injury on March 27, 2002 that arose out of and in the course of his employment.  All other issues relating to the March 27, 2002 injury are moot.

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That each party shall pay their own costs.

Signed and filed this _____31st______ day of October, 2003.

   ___________________________







   CLAIR R. CRAMER







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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