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   before the iowa WORKERS’ COMPENSATION commissioner

________________________________________________________________



:

MARY HYKE,
:



:       File No. 1167631


Claimant,
:



:           A P P E A L

vs.

:



:         D E C I S I O N

SECOND INJURY FUND OF IOWA,
:



:


Defendant.
:

________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.
ISSUES

The issues on appeal are whether claimant is entitled to Second Injury Fund benefits and, if so, the extent of entitlement.

findings of fact

Claimant, Mary Hyke, is a 37-year-old woman with a high school diploma, and a 90-hour certification in food service management for health care entities.

In 1986, when she was working for IBP, inc., claimant injured her left and right wrists and her left elbow.  Claimant settled the case via a “final lump settlement” filed under the Nebraska Workers’ Compensation Act in August of 1988.  The lump sum settlement states that on or about September 28, 1987, claimant sustained injuries to both arms and wrists.  Each upper extremity was rated at a five percent permanent partial disability.  (Defendant Exhibit D, pages 2-3)

The record does not contain any medically-imposed work or activity restrictions regarding claimant’s left arm, but claimant testified that she was not able to perform repetitive pushing and pulling, and had a weight restriction of 20 pound.  (Transcript, pages 11)

On October 18, 1996, claimant sustained an injury to her left knee when she slipped on a piece of meat while working at IBP.  Ultimately, she underwent arthroscopic surgery in November 1996 to repair the meniscus and anterior cruciate ligament.  Claimant was given gradual return to work restrictions, increasing both her activity level and number of hours at work on a gradual basis.  The final notes from the treating physician, Emile C. Li, M.D., were given in April of 1997, and consist of “finding a job that did not require prolonged periods of standing.”  (Cl. Ex. 1-7)  Later, after claimant had secured other employment (Fonda Nursing Home), she was given a brace due to increased symptoms in her left knee.

Claimant returned to work at IBP for a brief time.  (Tr., p. 32)  She apparently could not work on the production floor while wearing a knee brace.  She was assigned to sit in the bathroom.  Claimant testified she could not handle sitting in the bathroom and she quit her job.  (Tr., pp. 32-34)

Since then, she has secured both full and part-time employments in management and labor positions.  At the hearing claimant appeared to be bright and motivated to find a job which she can perform.

Currently, she works 5 to 25 hours at a convenience store.  She earned $3000 in 1998.  Claimant indicted she was able to perform satisfactorily all assignments given to her at the convenience store, as her supervisor accommodates any sitting/standing needs she may have.  She wears a knee brace approximately two times per week, when her knee becomes symptomatic.

Claimant’s left arm has not caused her many continuing problems (Tr., pp. 42; 46-47), and the record does not reflect that she had had much in the way of continuing medical treatment to treat the either the left arm or left knee.  (Tr., p. 48)

Claimant’s entire work history can be found at claimant’s exhibit 5, pages 3-4.  In addition to her employment during two different timeframes with IBP, she worked as a waitress, cook and/or manager at a number of restaurants in and around the Sioux City/Storm Lake areas, and at several nursing homes.  According to claimant, due to the work injuries, she is unable to perform many of the job duties typically associated with restaurant work (picking up and carrying dishes; walking and standing for extended periods of time; twisting, turning, bending, and lifting).  (Tr., pp. 15, 17)

Claimant’s earnings since the knee injury range from minimum wage on an hourly basis to more than $18,000 per year while working for the Fonda Nursing Home.

The parties stipulated that claimant reached maximum medical improvement on March 12, 1997, following the injury to her left knee.  The parties also stipulated that the employer paid 70.4 weeks of benefits ending on July 20, 1998.  Seventy point four weeks of benefits is equivalent to a functional impairment rating of 32 percent of the leg.

CONCLUSIONS OF LAW

The only issue to determine is whether claimant is entitled to benefits from the Second Injury Fund of Iowa which in turn is dependent upon the extent of claimant’s cumulative industrial disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

Iowa Code section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, two requirements must be met.  First, the employee must have previously experienced a permanent loss or loss of use of a hand, arm, foot, leg or eye.  Second, the employee must sustain a loss or loss of use of another such specified member or organ through a compensable injury.

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, § 17-1.

The Fund is responsible for all industrial disability caused by the most recent injury, less the disability for which the employer is responsible, and also less the compensable value of the preexisting disability.  Iowa Code section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

In this case the facts trigger eligibility for compensation under the Second Injury Fund statutes.  Claimant has prior impairments of five percent of each of the upper extremities, sustained in a single accident 1987.  Due to a work injury in 1996, she underwent surgery to repair the left knee.  There is no impairment rating for the left knee, but the type of surgery performed on claimant, and the fact that she at times wears a brace to stabilize her right knee satisfies the requirement that claimant has a work-related loss of the left leg.

The next step in determining claimant’s entitlement to Second Injury Fund benefits is to determine her cumulative disability resulting from the loss of use of both arms and the left leg.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Claimant is a 37-year-old worker with some education other than a high school diploma.  Her certification in food service management has allowed her to gain marketable skills in supervising and managing a restaurant or dietary department in a health care setting.  Claimant has performed these jobs duties in the past, but due to various circumstances, including but not limited to her physical condition, has been unable to sustain employment in this area.

Her current position, while not as financially lucrative as some of her other positions (due to low hourly wages and limited scheduled hours), has provided her with suitable employment.  The current employer has accommodated various activity restrictions which has allowed claimant to be productive at her job.

The knee problem continues to hamper claimant’s ability to stand, according to the treating physician.  There are no other medical restrictions in the record.  Claimant has a functional impairment rating of 32 percent of the left leg.  She has a prior loss of five percent of each of the upper extremities from a single accident.  Under Iowa Code section 85.34(2)(s) and properly using the AMA Guides to the Evaluation of Permanent Impairment, the impairment of the body of the whole from the upper extremities is six percent body as a whole.  The five percent of each upper extremity converts to three percent of the whole person.  The combined value of two three percent ratings of the whole person is six percent of the whole person.  This conversion and combined value also affects the amount of credit determined below.

When all relevant factors of industrial disability are considered, it is determined that claimant has a 30 percent permanent partial disability as a result of the cumulative effects of his injuries.  This entitles her to 150 weeks of compensation for permanent partial disability.  After deducting the compensable value of the prior disabilities and the employer’s contribution, the contribution from the Second Injury Fund is 49.6 weeks of benefits (30% x 500) -[(6% x 500) + (32% x 220)].

ORDER

THEREFORE, it is ordered:

That the Second Injury Fund of Iowa pay claimant forty-nine point six (49.6) weeks of compensation for permanent partial disability at the stipulated rate of two hundred four and 77/100 dollars ($204.77) per week payable commencing July 20, 1998.  The amount thereof past due shall be paid in a lump sum on the date of this decision.

That Second Injury Fund benefits past due shall accrue interest from the date of this decision.

That Second Injury Fund pay the costs of this matter, including the transcription of the hearing and shall reimburse claimant for the filing fee if previously paid by claimant.

That Second Injury Fund shall file claim activity reports as required by this agency pursuant to rule 876 IAC 3.1(2).

Signed and filed this ______ day of January, 2000.
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                               CLAIR R. CRAMER
                            CHIEF DEPUTY WORKERS’ 
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Copies To:

Mr. Al Sturgeon

Attorney at Law

PO Box 5311

Sioux City, IA  51102-5311

Ms. Julie Burger

Assistant Attorney General

Hoover State Office Bldg.

Des Moines, IA  50319

