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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RAFAEL GONZALEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5035460
TPI IOWA, LLC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

NEW HAMPSHIRE INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Rafael Gonzales, the claimant, seeks workers’ compensation benefits from defendants, TPI Iowa, LLC (hereinafter referred to as TPI), the alleged employer, and its insurer, New Hampshire Insurance Co., as a result of an alleged injury on August 27, 2010.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.   An oral evidentiary hearing commenced on December 19, 2011, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on January 3, 2012.  Oral testimony and written exhibits received into evidence at hearing are set forth in the hearing transcript.  
Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”   
The parties agreed to the following matters in a written hearing report submitted at hearing:

1.
On August 27, 2010, claimant received an injury arising out of and in the course of employment with TPI.

2.
Claimant is not seeking additional temporary total or healing period benefits. 

3.
If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.
If I award permanent partial disability benefits, they shall begin on August 28, 2010.

5.
At the time of the alleged injury, claimant's gross rate of weekly compensation was $610.31.  Also, at that time, he was single and entitled to 1 exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $383.24 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6.
Medical benefits are not in dispute.
ISSUES
The only issue submitted for determination is the extent of claimant's entitlement to permanent disability benefits.
FINDINGS OF FACT
In these findings, I will refer to the claimant by his first name, Rafael.
From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Rafael credible. 
Rafael worked for TPI as a production laborer from 2008 until September 2010.   TPI operates a production facility in Newton, Iowa, that manufactures fiberglass propellers for large wind generators.  While at TPI, Rafael states that he worked in many areas at the Newton plant.  Prior to the work injury, he was working directly with a team in the molding of the blades including measurements, laying out materials, and finishing using a grinder.   After the injury, he attempted to return to work in other areas of the plant, but could not do so without problems.  He was terminated at TPI in September 2010 due to an inability to return to work at TPI.  There was no dispute that he was exposed to both dry and wet fiberglass epoxy resin while working at TPI.  
In the summer of 2010, Rafael began to develop rashes on his chest, arms, neck, and face.  His primary treating dermatologist for these rashes was Timothy Abrahamson, M.D., a dermatologist.  After testing, Dr. Abrahamson determined that  Rafael has developed a contact dermatitis from an allergic reaction to epoxy resin at the TPI facility.  Dr. Abrahamson directed that to avoid future reactions, he must completely avoid exposure to wet and partially wet epoxy resin, but if he is able to do so, he will not have any further problems.  The doctor opines that Rafael only suffered a temporary manifestation and/or exacerbation of allergic contact dermatitis due to his exposure to epoxy resins at TPI.  (Ex. A-5)
Rafael testified that since leaving TPI, he continues to have problems.  He states that he must even avoid dry epoxy to avoid problems.  He states that he now has developed sensitivity to heat and sunlight in the areas of this body that had the rashes and must avoid outdoor activity.  Rafael attributes a part of his inability to find employment since leaving TPI to these additional problems.  However, Dr. Abrahamson states that this sensitivity to heat, sunlight and outdoor activity is unrelated to his employment or work injury at TPI.  (Ex. D-1:2)
Notably, Dr. Abrahamson did not opine whether Rafael’s allergy to epoxy resins pre-existed his employment at TPI.  Rafael credibility testified that he had no similar allergic reactions prior to working at TPI.  He was employed as a factory worker at Maytag in Newton, a manufacturer of household appliances, for 12 years before they closed operations.  There are no medical records in evidence showing any prior skin problems.   Rafael worked at TPI in the molding area, where the resin exposure was the highest, for almost two years without problems before developing the contact dermatitis.  Consequently, I must conclude that Rafael had no allergy to epoxy resins prior to coming to TPI and his TPI work caused this hypersensitivity to such resins.  
While Rafael may not have a residual functional impairment to this body as a result of his work injury, he has lost the inability work around even limited amounts of epoxy resins.  As shown by exhibit 3, epoxy resin that is wet or partially wet is pervasive in the modern world.  It is contained in not only molds, dies and models, but in paints, glues and adhesives that would be common in a host of manufacturing environments.  Rafael is not able to work in such environments due to his work injury.
Rafael is 48 years of age.  He graduated from high school in his native country of Columbia and received some sort of computer science degree in 1990.  He studied English for a number of years after coming to the USA.  At hearing, he spoke fairly well, but Rafael is sometimes hard to understand.  He worked with computers for a law firm in Columbia before coming to this country and starting work at Maytag.  While Rafael states that his computer skills are not up-to-date, there is no reason why he cannot reacquire those skills.  However, re-employment in that field is speculative at best at the current time, absent updated skills.
Rafael is currently self-employed in an embroidery business out of his home.  He has long term contracts that provide a consistent but limited income.  He has engaged in this work on a part-time basis since leaving Maytag and receiving separation benefits from Maytag that paid for retraining at a community college.
From examination of all of the factors of industrial disability, it is found that the work injury of August 27, 2010 was a cause of a permanent 35 percent loss of earning capacity.  
CONCLUSIONS OF LAW
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:
In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.
This change adopts the so-called “fresh start rule.”   The fresh start rule is based upon the premise that a workers’ earnings in the competitive labor market at the time of a work injury are reflective of that workers’ earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary,  has already occurred and is reflected in his earnings at the time of injury.  


Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work related causes under the full responsibility rule.   The percentage of industrial loss now is the loss of earnings capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.   In other words, all persons, start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation which a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured workers wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  


In the case sub judice, I found a loss of earning capacity despite the lack of a functional impairment.   Iowa long ago recognized this agency’s ability to do so.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980);  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980). The lack of a permanent impairment rating is not dispositive when determining loss of earning capacity.  Physician imposed restrictions along with other factors can lead to a compensable loss of earning capacity.  Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003)  The Supreme Court has approved of a similar award of industrial disability for contact dermatitis.   St. Luke’s Hospital v. Gray, 604 Nl.W.2d 646 (Iowa 2000)
Based on my finding of a 35 percent permanent loss of earning capacity, claimant is entitled to 175 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(u), which is 35 percent of 500 weeks, the maximum allowable weeks of disability for an injury to the body as whole in that subsection.  
ORDER
THEREFORE, IT IS ORDERED:

1.
Defendants shall pay to claimant one hundred seventy-five (175) weeks of permanent partial disability benefits at the stipulated rate of two hundred eighty-two and 24/100 dollars ($282.24) per week from the stipulated commencement date of August 28, 2010.

2.
Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  


3.
Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4.
Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 
Signed and filed this ____17th___ day of January, 2012.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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