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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ERROL L. HILL,
:



:


Claimant,
:



:         File No. 5010101

vs.

:



:         ARBITRATION 

NATHAN HOLTKAMP D/B/A
:

HOLTKAMP SEMI-TRAILER REPAIR,
:            DECISION



:


Employer,
:


Self-Insured,
:


Defendant.
:                      HEAD NOTE NOS:  1802; 3303

______________________________________________________________________

STATEMENT OF THE CASE 


Errol L. Hill, claimant, filed a petition in arbitration seeking workers' compensation benefits from Nathan Holtkamp d/b/a Holtkamp Semi-Trailer Repair, defendant‑employer as a result of an injury he sustained on September 24, 2002 which arose out of and in the course of his employment.  On January 6, 2004, claimant filed a written application for entry of default against defendant‑employer based upon the defendant‑employer not filing a timely answer to his petition.  The undersigned, on February 12, 2004, entered a default against defendant-employer and scheduled a hearing to take place on March 4, 2004 by telephone for consideration of an award of such relief as may be warranted by the evidence.  The hearing did take place as scheduled on March 4, 2004.  The entire proceeding was recorded via audiotape, which constitutes the official record of proceeding.  The record consists of claimant’s testimony and his exhibits A through H.  


Claimant initially made a request for reimbursement of medical expenses in the amount of $11,713.59 as shown by exhibits A through C.  At hearing, claimant’s counsel stipulated all medical benefits had been paid by employer to date, and that claimant withdrew his request for reimbursement for medical expenses. 

ISSUES 


The claimant submitted the following issues for determination:  

1. The extent of claimant’s entitlement to temporary total/healing period benefits; and 

2. The rate of compensation.  

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having received the testimony of the witness and considered the evidence in the record, finds that:


Errol Hill, claimant was born on July 7, 1983, making him 20 years old at the time of the hearing.  He attended 11th grade and has earned a GED.  Claimant began working with defendant‑employer in August of 2002.  Claimant did minor maintenance on semi-trailers while working for employer.  He earned $8.00 an hour and worked a 40‑hour week. 


Claimant testified that on September 24, 2002, he was working overtime at a garage on defendant’s property.  He testified this garage was also used to perform work for defendant’s business.  Claimant testified he was required to use a torch to cut metal oil drums.  He testified that while he was cutting an oil drum, a drum blew up, throwing him backwards.  He testified that a part of the drum hit his left wrist, shattering the wrist.  Claimant testified his only other injuries were some scrapes and bruises.  


Claimant testified that his “boss” helped him up and that claimant blacked out.  Claimant testified that his wrist was numb and that he told Mr. Holtkamp he needed to get to the hospital.  Claimant testified that Mr. Holtkamp did not take claimant to the hospital but dropped him off at his residence. 


Claimant initially treated at the emergency room of Great River Medical Center on September 25, 2003.  (Exhibit E, pages 1-6)  X-rays indicate claimant had an intra‑articular fracture at the base of the left fifth metacarpal joint and fourth metacarpal joint.  (Ex. E, p. 7)  Claimant saw Mitchell Paul, D.O., on September 26, 2002, who recommended surgery.  


Surgery was performed on claimant’s left wrist on September 27, 2002 and an internal reduction internal fixation of the left fifth metacarpal joint was performed.  (Ex. D, p. 13)  Claimant continued to treat with Dr. Paul in September through November of 2002.  (Ex. D, pp. 1-3)  On November 18, 2002, a second surgery was performed on claimant to remove K-wires from his left wrist.  (Ex. G, p. 17)  Medical records from Dr. Paul indicate that in November 2002, following the second surgery, claimant continued to complain of discomfort in his left wrist.  Claimant also underwent physical therapy.  (Ex. H)  X-rays taken of claimant’s left wrist on November 19, 2002 indicated irregularity in the joint.  (Ex. D, pp. 3, 11)


On January 6, 2003, claimant again treated with Dr. Paul.  At that time claimant complained of numbness in his wrist.  X-rays taken at this time indicate early arthritic changes at the metacarpal joint.  (Ex. D, p. 4)


Claimant testified that his left wrist still hurts and that it will “lock up.”  He testified that he cannot lift heavy objects with his left arm.  He testified that on a scale of 1 to 10, with 10 being the most extreme pain, he rated his average pain at an 8 or 9.  Claimant testified that pain in his wrist wakes him up every morning.  He testified that he takes Tylenol for pain.  


Claimant testified that he was off work from September 25, 2002 through October 28, 2002.  He testified that during this time defendant-employer paid him $176.00 a week for four weeks for “disability.”  


Claimant testified he returned to work with defendant-employer for approximately two months.  Claimant quit his employment with Mr. Holtkamp because Mr. Holtkamp made him do work he could not perform due to problems with his wrist.  


Claimant testified that he has an appointment with Dr. Paul for future treatment, that he has not received a functional rating yet from Dr. Paul, and that Dr. Paul has not found claimant to have reached maximum medical improvement.  


No first report of injury has been filed by defendant.

CONCLUSIONS OF LAW 


As a result of the injury of default, claimant has established that there was an employee/employer relationship between claimant and employer and that the employee sustained an injury that arose out of and in the course of employment with defendant‑employer on the date alleged in the petition.


The first issue is whether the injury of September 24, 2002 is the cause of alleged temporary disability.  


Healing period compensation describes temporary workers' compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999)  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Claimant seeks healing period benefits for the period of September 25, 2002 through October 28, 2002.  Records indicate that claimant visited a hospital emergency room on September 25, 2002 and that claimant underwent two surgeries to his wrist.  He testified he was off work up until October 28, 2002.  Claimant is entitled to healing period benefits for that time.  


The last issue to be resolved is the rate of weekly compensation.  It is undisputed that claimant was paid $8.00 an hour and that his gross weekly wages were $320.00 per week.  Claimant was single and entitled to one exemption.  According to the rate book published by the Workers’ Compensation Commission, the weekly rate of compensation for a single person with one exemption and a gross wage of $320.00 is $207.08.  Claimant was paid weekly “disability” benefits by his employer of $176.00 a week.  Claimant should receive additional healing period benefits for September 25, 2002 through October 28, 2002 for the difference between $207.08 and $176.00.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendant shall pay claimant four weeks of healing period at two hundred seven and 08/100 dollars ($207.08) per week.  


That defendant shall be given a credit for benefits previously paid.  


That defendant shall pay civil penalty of one hundred dollars ($100.00) pursuant to Iowa Code 86.12.


That defendant shall pay accrued benefits in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.


That defendant shall pay costs of this matter in accordance with rule 876 IAC 4.33. 

Signed and filed this ____16th_____ day of March, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER
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