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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RUTH WESTERGAARD,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031964

FAITH HOPE AND CHARITY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Ruth Westergaard, has filed a petition in arbitration and seeks workers’ compensation benefits from Faith Hope and Charity, employer, and United Heartland, insurer, defendants.

This case was heard in Sioux City, Iowa, on January 19, 2012, and was considered fully submitted on February 21, 2012.  Claimant’s exhibits 1-7 were admitted.  Defendants’ exhibits are A through DD and GG through II were admitted.  The claimant testified at the hearing.  Both parties submitted briefs, which vigorously argued their positions.  The stipulations of the parties contained in the Hearing Report are incorporated into this decision. 
ISSUES

1.
Whether the claimant is entitled to permanent partial disability; and if so, the extent of the disability.

2.
Whether claimant is entitled to payment for medical costs.

3.
Assessment of costs.

EVIDENCE PRESENTED

The undersigned having considered all of the testimony and evidence in the record finds:
The claimant, Ruth Westergaard, was 58 years old at the time of the hearing.  She graduated from high school in Iowa in 1971.  After high school, claimant received training as a LPN.  She has completed 48 credit hours and stopped her LPN course work three weeks before she was eligible to test out of the program.  (Transcript, pages 8-9)  Claimant received her CNA certification in 1983.  (Tr., p. 9)

Faith Hope and Charity hired claimant in 2006.  (Exhibit II, page 5)  The employer provides residential services to children with disabilities.  Claimant’s hourly wage was $11.70 when she started.  Her hourly wage at the time of the hearing was $13.35 per hour.  (Tr., pp. 11, 70) 

Claimant fell in a parking lot at work on January 24, 2010 and injured herself. Defendants admit this incident arose out of and in the course of her employment. Claimant does not remember the details of her accident.  She described the incident of her going out to the parking lot and then waking up looking up at the sky.  She said she hurt her head, neck, and shoulders.  (Tr., pp. 14-15)  The claimant stated she had some type of amnesia at the time.  Scott Wulfeknhler, M.D., provided claimant lifting restrictions of 25 pounds occasionally and 10 pounds frequently.  (Claimant’s testimony)  Claimant testified she could not turn her head quickly without becoming dizzy, has difficulty in overhead reaching, and gets headache after sitting at a computer for long periods of time.  (Tr., p. 17)  Claimant testified that she had significant memory difficulty after the fall and even forgot she had a daughter from the date of the accident to July 2010, when she received a call from her daughter.  (Tr., p. 23)  No medical report reflects this significant memory problem. 

Claimant testified that a request for payment of a statement from Nicholson Physical Therapy, dated July 20, 2011, was related to her treatment for her work injury.  (Tr., p. 76)  She testified David Archer, M.D., her personal physician, referred her to physical therapy.  (Tr., p. 87) 

Claimants past work experience includes working as a CNA at nursing homes and residential facilities.  In the nursing homes, she would helping residents with bathing and would move residents.  At the residential facility, she would help with adult daily living skills such as laundry, cooking, and cleaning.  She provided some supervision of other staff.  The claimant worked at Wal-Mart and supervised three employees.  At Wal-Mart, she would lift up to 50 pounds.  Claimant worked part-time in the post office and was required to lift flats and packages.  She also worked at a Casey’s store in the kitchen, where on occasion, she would help unload trucks and 
move boxes.  Claimant was hired as a certified medication aid (CMA) for defendant employer and was performing that job at the time of the hearing.  (Ex. Y, p. 1)  She stated she is able to perform the functions of this job with her current impairment, including her memory difficulties.  (Tr., p. 67)  The CMA aid job she holds now is less physically demanding than her work as a CNA.  The job description of CMA for the defendant employer requires lifting up to 40 pounds, or more, without undue stress or risk of injury.  (Ex. AA, p. 2)  Claimant testified her symptoms, at the time of the hearing, were daily headaches, stiff neck and shoulders as well as spasms.  (Tr., p. 20)  Claimant said she continues to have dizziness.  (Tr., p. 21)  Claimant said she had difficulties pushing a wheelchair up a ramp or lifting a case of formula at work.  At home, claimant has modified some of her household activities like vacuuming, washing clothes, and bending over to do yard work.  (Tr., pp. 40-42)  

Claimant was seen in the Buena Vista Regional Medical Center emergency room on January 24, 2010.  The report states she fell on the ice, hit the back of her head and was complaining of neck pain, headache, and some back muscle pain.   The assessment was cervical strain and back strain.  (Ex. 1, p. 1)   A radiology report of January 24, 2012 noted “Mild curvature reversal with mild degenerative changes C4-C5 and C5-C6.  (Ex. M, p. 1)  A CT of the head on January 27, 2012 was normal.  (Ex. O, p. 1)

A MRI of the cervical spine was performed on April 8, 2010.  The conclusions were:
1.
Motion artifact degrades all imaging sequences.

2.
Curvature reversal of the natural cervical lordosis, which is often associated with pain and/or muscle spasm.

3.
Moderate disk degeneration at C4-C5 and C5-C6 associated with very small generalized disk bulge is an diffuse posterior and posterolateral spondylitic ridging, which causes mild central spinal stenosis and mild to moderate bilateral exiting nerve root compromise, more pronounced at C4-C5. 

(Ex. P, p. 1)  

On January 25, 2010, Scott Wulfekuhler, M.D., examined the claimant.  Dr. Wulfekuhler’s assessment was:
1.
Mild cervical strain left side, without evidence of disk disease on exam.

2.
Mild muscle contraction headache due to the injury and possibly related to a minor concussion associated with very transient amnesia of the fall and vision change.

(Ex. 2, p. 10)  Dr. Wulfekuhler’s notes reflect claimant could return to work in three days.  (Ex. B, p. 1)  On January 27, 2010, claimant reported having dizziness and being light headed. (Ex. 2, p. 13)  Dr. Wulfekuhler’s notes of February 3, 2010 noted claimant continues to have neck pain, shoulder pain and some minimal headaches related to her fall.  Claimant was also complaining of worse vertigo, tinnitus and hearing loss.  Dr. Wulfekuhler raised the concern that the inner ear could have been injured thru a basilar skull fracture.  (Ex. 2, p. 19)  On March 16, 2010, David Archer, M.D., noted symptoms of anxiety, high irritability and depression.  (Ex. 2, p. 35)  On April 12, 2010, Dr. Wulfekuhler noted that a MRI of the claimant shows a mild disc bulge and degeneration.  He noted the fall in the parking lot may have aggravated this preexisting condition.  (Ex. 12, p. 47)  Claimant was seen by Alejandro Tobin, M.D., of TriMark Neurology on May 27, 2010.  Dr. Tobin’s assessment was cervical disc degeneration and post concussion syndrome.  (Ex. 2, pp. 59-60)  On July 22, 2010, Dr. Tobin noted claimant’s cognitive symptoms had improved significantly.  (Ex. 2, p. 64)  On July 20, 2011, Dr. Archer returned the claimant to work with a 10-pound lift limit and a “no wrangling children” limitation.  (Ex. 2, p. 90)  Her restrictions were modified to 10-pound lifting and 30-pound pushing on September 26, 2011.  (Ex. E, p. 14)  On October 18, 2011, Dr. Archer wrote to defendants’ counsel the EMG testing showed some evidence claimant had carpal tunnel syndrome and no evidence of cervical radiculopathy.  He believed claimant exhibited signs of symptom magnifications and he agreed with Dr. Wampler the claimant was at her per-injury status.  (Ex. F, p. 1; Ex. G, p. 1)  On December 5, 2011, Dr. Archer provided restrictions of 25 pounds occasional and 10 pounds frequent and that pushing the medication cart at work was permitted.  (Ex. E, p. 20) 

Dr.  Archer treated the claimant for low back pain in 2005.  (Ex. HH, p. 1)  At that time, clamant was working as a CNA.  Dr. Archer’s note states he recommended claimant consider finding a different line of work, without as much lifting.  (Ex. HH, p. 1)


On September 23, 2011, claimant had EMG testing.  (Ex. F, pp. 2-3)  The EMG showed no abnormalities in the bilateral upper extremities and the related cervical paraspinals.  The EMG did show bilateral distal medial neuropathies consistent with bilateral carpal tunnel syndrome with the right greater than left.  (Ex. F, p. 3)

On August 27, 2010, Dr. Wulfekuhler notes reflect claimant was making very slow progress and that she continues to have some discomfort in her neck with extreme range of motion due, in part to her underlying cervical disk disease.  (Ex. 2, p. 71)  Dr. Wulfekuhler responded to the defendants’ attorney on October 12, 2010, he had been  asked if the claimant was at MMI.  Dr. Wulfekuhler wrote:
. . . . This is a little complex because not all of her discomfort is directly derived from injuries.  She has some pre-existing cervical disc disease that was inevitably aggravated by her fall.  When she would come in for rechecks, there would be some expression of emotional stress that was not directly related to her fall and this tended to affect her response to her discomfort, potentially triggering more muscle spasm.  . . . . Beyond authorizing her continued therapy, there is little more than I personally can offer. . . . 
She has been released to full duty and hours at Faith, Hope & Charity despite the fact that she still has some increased neck and shoulder pain that is persistent since her injuries.

(Ex. 2, p. 1)   Dr. Wulfekuhler did not provide an impairment rating.  On December 5, 2011, Dr. Wulfekuhler diagnosed the claimant with neck and shoulder strain.  He assigned permanent restrictions of lifting occasionally 25-pounds, 10-pounds frequently and authorized her to push the medication cart.  (Ex. 2, p. 9b)   

On April 23, 2010, claimant had a clinical vestibular/balance evaluation.  The testing revealed normal findings.  (Ex. 3, p. 1)

On August 31, 2011, Myung Cho, M.D., performed an independent medical examination (IME).  Her impression was:
1.
Chronic cervical and upper back myofascial pain syndrome.

2.
Chronic muscloligamentous tension headaches.

3.
Post concussion syndrome with headaches, dizziness, tinnitus, and neck and upper back pain.

4.
Pre-existing degenerative disc disease of the cervical spine, with aggravation related to the January 24, 2010, work injury.

5.
Paresthesia in both upper extremities: Cervical radiculopathy verses carpal tunnel syndrome versus other peripheral neuropathy needs to be ruled out. It remains undetermined at this time whether this condition is work related.

(Ex. 5, p. 6)  Dr. Cho provided an 18 percent whole person rating based upon DRE Cervical Spine Category III in the AMA Guides to the Rating of Permanent Impairments, 5th Edition.  (Ex. 5, p. 5)  Dr. Cho opined claimant had a significant injury to the neck and back as well as post concussion syndrome as a result of her January 24, 2010 work injury.  She stated claimant was completely asymptomatic prior to the January 24, 2010 injury.  She recommended claimant avoid frequent rotation or bending of the neck, constant head bending, and reaching over the shoulder.  She provided a 10-pound lifting restriction until an EMG study had been completed.  (Ex. 5, p. 6)

Dean Wampler, M.D., performed two IMEs and wrote additional reports in this matter.  (Ex. Q; Ex. R; Ex. S;  Ex. T)  On March 1, 2011, Dr. Wampler performed his first IME. (Ex. Q, pp. 1-7)  Dr. Wampler wrote claimant may have experienced some transient aggravation of a left shoulder condition from her January 24, 2010 fall, which has resolved.  He stated: 

Diagnostic studies show Ms. Westergaard has degenerative cervical spine disease with narrowed discs and bone spurs that were temporarily aggravated by the fall.  Her current posterior neck and muscle pains are widely variable and are most consistent with progression of her known degenerative spine condition.

Ms. Westergaard’s hand paresthesias are most likely caused by carpal tunnel syndrome and are not caused by the fall on 01/24/10.  There was no mechanism of potential median nerve injury from her fall circumstances.

Ms. Westerguaard’s current neck symptoms are more typical of trapezius muscular irritability than they are to axial spine pain or the degenerative disease itself. . . . 
(Ex. Q, p. 5)   Dr. Wampler stated there was no basis to assign restrictions or to provide an impairment rating based upon the fall on January 24, 2010.  (Ex. Q, p. 6)


On October 3, 2011, Dr. Wampler conducted a second IME.  (Ex. R, pp. 1-5)  Dr. Wampler noted the claimant showed inconsistent effort in both IMEs.  (Ex. R, p. 3)  Dr. Wampler did not change his conclusions from his March 2011 IME.  He noted claimant seemed more discouraged or depressed than when he first saw her.  He stated claimant had returned to her baseline condition and did not require any restrictions solely as a result of her January 24, 2010 fall.  (Ex. R, p. 4)  Dr. Wampler did recommend restrictions of not lifting more than 10-pounds above chest high or more than 18 inches from the body, due to her symptoms from her degenerative spine disease. (Ex. R, p. 5)

Claimant had two functional capacity evaluations (FCE).  Neal Wachholtz, P.T, performed the first FCE on September 17, 2011.  This FCE was invalid.  (Ex. V, pp. 1-4) Mr. Wachholtz noted inconsistent and sub maximal effort during testing.  (Ex. V, p. 4)   On October 25, 2011, Timothy Saulsbury, M.S.P.T., performed a FCE at the request of claimant’s attorney.  This FCE was valid.  (Ex. 6, pp. 1, 2; Ex. GG, pp. 1-2)  Mr. Saulsbury wrote the claimant was exaggerating her symptoms and claimant scored lower than he expected.  (Ex. 6, p. 1; Ex. GG, p. 1)  Mr. Saulsbury said claimant was able to work in the light category of work. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The first issue to decide is whether the claimant has suffered a permanent disability as a result of her fall on January 24, 2010.


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  
Claimant’s testimony is not reliable.  I do not find claimant is in any way being untruthful or misleading, simply unreliable.  Her memory of past events was muddled or absent.  Her testimony at hearing showed she was not able to recall important conversations with her doctors and other events in the past.

 As in almost all workers’ compensation cases, it is the medical evidence, which is most persuasive on the issue of causation.  In this case, there is no unanimity in the medical opinions.  The evidence shows claimant has a history of prior back problems.  In January 2001 the claimant was diagnosed with right low back pain.  She injured her back and shoulder in a motor vehicle accident and a work related accident in 2003.  Claimant injured her lower back in 2005 and had difficulty performing her job at that time as a CNA.  The claimant has been diagnosed with an underlying cervical disk disease.  

Dr. Wampler has issued several opinions that stated claimant did not have any permanent impairment as a result of her January 24, 2010 fall.  Dr. Wampler wrote the January 24, 2010, fall was a temporary aggravation of claimant’s degenerative cervical spine disease.  Dr. Archer agreed with Dr. Wampler that  claimant returned to pre-injury status.  (Ex. G, p. 1) 

 There is a significant gap of time where claimant did not receive any treatment for her back - from 2006 through January 2010.  Since her fall on January 24, 2010, claimant continues to have neck and shoulder symptoms.  The IME performed by Dr. Cho noted claimant was completely asymptomatic before her fall.  While it is true claimant has had lower back and neck and shoulder problems, she was not receiving treatment or complaining to her doctors about symptoms to her back and neck for four years before her fall.  Similarly, claimant complained of dizziness over ten years before her fall.  Dr. Cho acknowledges, in her IME, the claimant had preexisting cervical degenerative disc disease.  Dr. Wulfekuhler noted in October 2012, claimant has some increased neck and shoulder pain that is persistent since her injury.  He also noted claimant’s muscle spasm seem to be triggered by emotional issues.  Dr. Wulfekuhler assigned permanent restrictions on December 5, 2010. 

I find the opinions of Dr. Wulfekuhler and Dr. Cho to be more persuasive than the opinions of Dr. Wampler and Dr. Archer.  Dr. Wulfekuhler provided most of claimant’s care after the fall in January 2010.  Significantly, Dr. Wulfekuhler assigned permanent restrictions to the claimant due to this injury on December 5, 2010.  Dr. Cho considers the claimant’s ongoing symptoms per-fall and post-fall.

Dr. Wampler’s evaluations were after December 5, 2010.  The medical evidence is the claimant continued to have symptoms in her shoulders and neck after the fall.  The evidence shows the condition in her neck and shoulders symptoms is worse than they were in 2009, 2008, 2007, and 2006.  The reports of Dr. Archer and Dr. Wampler are not convincing as to explaining claimant’s continuous symptoms.  The evidence presented was claimant was not receiving treatment for years before her fall and after her fall has continued to show symptoms, although the symptoms appear to wax and wane.

I find claimant has proven by a preponderance of the evidence the January 24, 2010 fall has caused a permanent impairment to the whole body.  I find claimant has chronic cervical and upper back myofascial pain syndrome, chronic muscloligamentous tension headaches, and disc disease of the cervical spine, with aggravation of her degenerative disc disease related to the January 24, 2010, work injury.   

Claimant has not proven, by a preponderance of the evidence, her headaches, dizziness, tinnitus, are related to her fall.

Claimant’s hand paresthesias is not related to her work injury.  The EMG testing showed claimant has bilateral carpal tunnel syndrome and this impairment is not related to her fall at work. 

I find claimant has restrictions as assigned by Dr. Wulfekuhler on December 5, 2010.

Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

As explained in detail in a recent appeal decision of the workers’ compensation commissioner, Steffan v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009), virtually most, if not all, prior judicial and agency precedents pertaining to apportionment in industrial disability cases for prior or subsequent disabilities in Iowa were modified at a special session of the Iowa legislature in September 2004.  Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”   The fresh start rule is based upon the premise that a workers’ earnings in the competitive labor market at the time of a work injury are reflective of that workers’ earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary,  has already occurred and is reflected in his earnings at the time of injury.  
Claimant stopped short of obtaining her R.N. degree for personal reasons.  There was no evidence claimant cannot pursue additional education.  Claimant has experience as a supervisor.  She is working the same job she had before her injury, as a CMA.  The claimant cannot lift 40 pounds safely as required in the employer’s job description.  She appears able to deal with the complicated aspect of her job in distributing the correct medication.  No surgery has been performed or is recommended.  Claimant has significant lifting limitations.  She is limited to lifting occasionally 25-pounds, 10-pounds frequently and authorized to push the medication cart. 

Considering the factors of industrial disability, I find claimant has suffered a 20 percent loss of earning capacity.  This entitles claimant to 100 weeks of permanent partial disability benefits.

Claimant has requested reimbursement for a statement she received for physical therapy.  (Ex. 7, p. 1)  Claimant testified she went to the physical therapy as a result of her work injury.  The claimant’s testimony is unreliable.  The billing does not have specific information detailing the reason for the visit.  The claimant has failed to provide convincing evidence that defendants are liable for this bill.

ORDER

Therefore, it is ordered:

Defendants shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the rate of two hundred ninety-nine and 19/100 dollars ($299.19) per week commencing December 5, 2010.

Defendants shall pay any past due amount in a lump sum with interest.

Defendants shall file additional reports as required by this agency and pay the costs of this matter pursuant to 876 IAC 4.33.

Signed and filed this ___15th______ day of May, 2012.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Al Sturgeon

Attorney at Law


911 6th Street

Sioux City, IA  51101-1121
alsturgeon@siouxlan.net
Thomas M. Plaza

Attorney at Law

PO Box 3086

Sioux City, IA  51102-3086

Thomas.Plaza@heidmanlaw.com
JFE/dll

10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


