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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

THEODORE ROBISON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1276383

WESTAFF,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

THE TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Theodore Robison, the claimant, seeks workers’ compensation benefits from defendants, Westaff, the alleged employer, and its insurer, The Travelers.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on June 11, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

The parties agreed to the following matters in a written hearing report submitted at hearing:

1.  On January 31, 2000, claimant received an injury arising out of and in the course of employment with Westaff.

2.  Claimant is seeking temporary partial disability benefits only from April 10, 2000, thru June 13, 2001. 

3.  The injury is a cause of some degree of permanent industrial disability to the body as a whole.

4.  At the time of the injury, claimant's gross rate of weekly compensation was $457.00.  Also, at that time, he was married and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $310.75 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5.  Medical benefits are not in dispute but claimant is seeking reimbursement for an independent medical examination by William Koenig, M.D.  Defendants agreed that the fee charged for this evaluation was reasonable.   

The parties’ joint exhibits were marked numerically.  Claimant’s exhibits were marked alphabetically.  Defendant offered no separate exhibits.  References in this decision to pages of an exhibit will be made by placing the page number after the particular exhibit number or letter followed by a dash.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  The extent of claimant's entitlement to disability benefits.

II.  The extent of claimant's entitlement to an independent medical examination.

FINDINGS OF FACT

After reviewing all of the evidence received at hearing, I make the following findings of fact:

In these findings, I will refer to the claimant by his first name and to the defendant employer as Westaff.

From my observation of his demeanor at hearing I saw nothing that would suggest Theodore was lying but I had to question his veracity given the fact that, for a period of time, he mislead his employer and his treating physician as to the extent of his disability when he was working at Westaff only a few hours at day at the direction of his physician, but at the same time working full time as a security guard without their knowledge.

Theodore worked only a few weeks for Westaff, a temp agency, prior to the stipulated work injury on January 31, 2000.  He was assigned to duty at Stone Container, a manufacturer of plastic and paper bags.  The injury occurred while taking a bundle of bags weighing 30-40 pounds from a conveyor belt.  He was unable to straighten up after bending over and subsequently developed chronic low back pain radiating into his legs.  

Initial treatment was provided by Westaff at an occupational health clinic consisting of medications, physical therapy, and a release to light duty work.  After complaining that he could not even perform the light duty work, Theodore was referred to Daniel McGuire, M.D., an orthopedic surgeon.  After Dr. McGuire’s initial evaluation in early February 2000, the doctor diagnosed non-surgical low back pain and continued conservative care with medications, physical therapy, and light duty work.  This treatment regimen continued until June 13, 2001, when Dr. McGuire opined that there was nothing more he could offer as treatment and provided an impairment rating under the AMA Guides (4th Edition) of five percent to the whole person as a result of Theodore’s work injury.  (Exhibits 1-9 & 1-11)  Dr. McGuire also described activity restrictions due to the injury as follows:

   Obviously, it is safe for him to continue to work as a security guard.  I believe it is safe for him to work 40 hours a week.  It is nice that he may be able to get up and move around some such as he has with his current job.  It is probably safe for him to lift things in the 25 – to 30 - pound range, something like light - medium.  If more rigid restrictions as needed, then I would suggest a functional capacity test.

(Ex. 1-9)

During the course of his treatment with Dr. McGuire, Theodore was evaluated by a neurosurgeon, Thomas Carlstrom, M.D., in March 2000.  Following an MRI, Dr. Carlstrom felt there was a herniated disc at L4-5 with stenosis and recommended three hours a day, light work until April 2000.  This recommendation was apparently followed as Theodore began working less than eight hours at Westaff and with a gradual increase in hours.  (Ex. 2)

At hearing, Theodore testified that he was uneasy working light duty at Westaff, which consisted of office work.  He said that he formed the impression that he was not wanted at Westaff and consequently began looking for other work.  He said that his job search was also motivated by Dr. McGuire who told him to seek other less physically demanding work.  Indeed, in the March 20, 2000, office note, Dr. McGuire suggests that a rehabilitation specialist suggest jobs Theodore could perform.

Theodore found another job as a security guard for PERMAR and began working for them, full time, on April 10, 2002.  The problem is that he did not inform Westaff or Dr. McGuire of this second job at the time and continued receiving his PERMAR salary along with temporary partial disability benefits from Westaff until they learned of the dual employment.  Theodore was subsequently terminated at Westaff but the record is unclear as to exactly when.  Westaff’s branch manager testified that she was also unsure of the reason for the termination.  She said it was either due to the dual employment situation or Theodore’s refusal to accept a cashier job Westaff had available at the time within his restrictions.  Theodore testified that the cashier job was not acceptable due to the prolonged standing required.  Westaff asserts that the job allowed for either sitting or standing.

Theodore testified that he left PERMAR after about a week due to the extensive walking and stair climbing and that he could not get Sundays off.  He then began working for MPI, also as a security guard.  Theodore states that this job is more suitable to his work related restrictions as he mostly sits and observes monitors with only occasional walking.  He continues in this employment at the present time.  

In August 2001, at the request of his attorney, Theodore was evaluated by William Koenig, M.D., a specialist in electrodiagnostic medicine, physical medicine, and rehabilitation.  Dr. Koenig opines that Theodore has a two level herniation which entitles him to a 7 percent impairment rating under the AMA Guides (4th Edition).  The doctor recommended that sitting can be continuous if allowed 5 minute breaks to change positions.  The doctor adds that standing can be frequent and walking occasional.  The doctor limits lifting to 5 pounds, continuously; 5-10 pounds, frequently; 11-24 pounds, occasionally; and, no lifting over 24 pounds with only occasional bending, stooping, crouching, and kneeling.  He suggested that Theodore only rarely twist or reach above shoulder level and that he never climb heights.  The doctor also states that Theodore should have additional treatment of his chronic pain due to his other physical problems; e.g. diabetes.

A functional capacity evaluation was performed by Jan Heiderscheit, P.T., in December 2001.  According to his evaluator, the test results were valid.  The test indicates the following capacities:

Limit all lifting to shin level at its lowest position.

Limit endurance activities such as stair climbing and walking to occasionally throughout the day with patient able to take frequent breaks as needed.

Should undergo work conditioning program.

Limit lifting as follows:



Rarely    
Occ.    
Freq.   
Cont.

Floor to waist (pounds)
  10 

   7

    5         
    3

Waist to overhead      
  15     
 10       
    7 

    5

Horizontally                 
  20       
 15

   10 
 
    5

(Ex. 4-5, 6)

I find that the work injury of January 31, 2002, is found to be a cause of the restrictions set forth in the valid FCE.  This is the most objective assessment of his capabilities.  The actual impairment rating probably lies in the range of the 5-10 percent ratings by Drs. McGuire and Koenig.  The exact percentage need not be found as this is a lost earning capacity, not a scheduled member case in which only functional loss is the measure of disability.  I further find that Theodore reached maximum healing from his work injury on April 10, 2000, the time he began working 50 plus hours a week for both Westaff and PERMAR and later MPI.  This work status remains unchanged today.

Theodore admits to prior serious and chronic physical ailments such as diabetes mellitus, which until only recently was insulin dependant.  Also, he had high blood pressure, which occasional cannot be controlled by medications.  Although Theodore admitted at hearing that these conditions limit his daily life activity such as jogging and basketball, he has had these conditions for many years and has no permanent work activity restrictions arising from these conditions.  He also was able to perform all past work which until the work injury involved moderate to heavy manual labor.  Subsequent to the work injury, Theodore has been diagnosed with some muscle breakdown ailment arising from his chronic hypertension giving rise to some muscle stiffness and weakness.  Theodore stated that today this is only causing some leg pain.  The full extent and medical nature of this condition was not provided at hearing.  Consequently, I am unable make any findings about how this new condition may affect his employability or earning capacity.

Theodore left high school after completing only the eleventh grade but obtained his GED in the late 1970s.  Theodore’s past work history since leaving high school consists of full time, manual labor work in various factories producing pillows, popcorn/potato chips, bicycles, and molded plastics.  He also worked for a printing press company.  This work all required either heavy lifting or repetitive bending and twisting.  The pay ranged from $6.00- $9.50 per hour.  Over the last several years he has been employed by various temporary agencies such as Prostaff, US Staffing, Crown Services, Conquest, and then Westaff.  This work, according to Theodore, all involved longer term (90+ days) employment warehousing and/or factory work, all of which also required a lot of heavy to moderate lifting, repetitive lifting, bending, and twisting.  Although Theodore stated that many times temp employees are offered permanent jobs at the locations where they are assigned, he offered no reason why he was never offered such permanent work.  

However, what is clear is that given his current work-related activity restrictions, Theodore is not physically capable of performing most if not all of his past jobs or his work at Stone Container at the time of his work injury.  This was apparently the view of Westaff as the only offer of a return to work was as a cashier.  It is unknown whether the pay as a cashier was more or less than Theodore’s current security job at MPI.


At the time of his work injury, Theodore was earning $9.21 per hour.  The branch manager of Westaff testified that this is relatively a high rate compared to other Westaff employees due to the fact that Theodore and his fellow workers at Stone Container at the time of his injury were strike replacement employees and the company felt that they should be paid the same as the striking employees before the strike.

Claimant is earning $9.00 per hour at MPI and works 48-56 hours a week.  He admits that he has not lost work at MPI due to his work injury or disability.  Although he has occasional pain from walking, Theodore stated that his present job is suitable to his disability.

Although Theodore had a couple of chronic and serious medical conditions before the work injury, which continue today, he had no ascertainable prior disability as a result of those conditions.  He was able to fully perform physical tasks involving heavy lifting; repetitive lifting, bending, twisting, and stooping; and, prolonged standing and sitting.  Due to his physical limitations, Theodore's medical condition prevents him from returning to his former work or any other work requiring him to violate his work restrictions.  This is particularly devastating for a person who has primarily relied upon manual labor jobs to provide a living for himself and his family.

Theodore is 41 years of age, has an eleventh grade formal education, and has many dependents.  The prospects for formal retraining are not very high.  However, at least he does have a GED.  To the extent that he was able to do so, he has obtained on his own, a vocational change.  Due to his ability to work many hours, his actual loss of earnings as a result of his disability are minimal.  

However, he is a manual laborer who is now severely limited in his ability to perform manual labor and he has lost most of his future job prospects.  Clearly, his most lucrative work to date has been in heavy manual labor work, work no longer available to him.

From examination of all of the factors of industrial disability, it is found that the work injury of January 31, 2000, was a cause of a 30 percent loss of earning capacity.  

CONCLUSIONS OF LAW

I.  The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
In the case sub judice, I found that claimant suffered a 30 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 150 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 30 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

Claimant's entitlement to temporary partial disability is governed by Iowa Code section 85.33(3).  When an injured worker is unable to return to his job due to a work injury but is capable of lighter work, if lighter work is offered by the employer, such workers can receive compensation for any lost income from accepting the lighter work.  In this case, claimant accepted the lighter work and was receiving temporary partial benefits but at the same time was working full time elsewhere without telling the employer or his treating physician.  Claimant now seeks temporary partial benefits from the time he accepted this outside employment until he reached maximum healing.  

I am unable to award any temporary partial benefits.  He has failed to establish that he was temporarily partially disabled while working over 50 hours a week after April 10, 2000.  His employment status has remained unchanged from that time.  Actually, his medical condition really did not change much after that time either.  Consequently, I found that he actually reached maximum healing on the date he returned to full time work, April 10, 2000.

As a further consequence, defendants are entitled to a credit against the award of permanency benefits for the payment of temporary partial benefits after April 10, 2000.

II.  According to Iowa Code section 85.39, this agency can order an employer to furnish to an injured worker one independent evaluation of his disability by a doctor chosen by the injured worker only if there has been a previous disability evaluation by a doctor retained by the employer with which the worker disagrees. 

Clearly, Dr. McGuire was an employer chosen physician who evaluated claimant’s impairment in June 2001.  Dr. Koenig’s evaluation was not until August 2000.  Claimant is entitled to payment for this independent evaluation.

ORDER

1.  Defendants shall pay to claimant one hundred fifty (150) weeks of permanent partial disability benefits at the stipulated rate of three hundred ten and 75/100 dollars ($310.75) per week from April 11, 2000.

2.  Defendants shall pay fees of Dr. Koenig for his August 2000 independent evaluation. 

3.  Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for permanency benefits previously paid or any temporary partial disability benefits paid after April 10, 2000.

4.  Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

6.  Defendants shall file subsequent reports of injury on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____20th______ day of June, 2002.

   ________________________







 LARRY P. WALSHIRE
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  COMPENSATION COMMISSIONER
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