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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

RICHARD PERKINS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :              File Nos. 1274209 & 5021533

UMTHUN TRUCKING COMPANY,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

FIREMANS FUND INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :     HEAD NOTE NO.:  1800
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Richard Perkins, sustained a stipulated work injury in the employ of defendant Umthun Trucking Company on January 6, 2000, and now seeks benefits under the Iowa Workers’ Compensation Act from Umthun and its insurance carrier, defendant Fireman’s Fund Insurance Company.

The claim was heard in Ford Dodge, Iowa, on February 1, 2007, and deemed fully submitted on February 15, 2007, following submission of briefs.  The record consists of Perkins’ testimony, his exhibit 16, defendants’ exhibits A-Q, and joint exhibits 1-15.

ISSUES

STIPULATIONS:

1. Perkins sustained injury arising out of and in the course of employment on January 6, 2000.

2. The injury caused both temporary and permanent disability to the right arm only; disability to the left arm and right shoulder is disputed.

3. Healing period entitlement is not in dispute with respect to Perkins’ right arm injury.

4. Perkins has not reached maximum medical improvement with respect to his left arm and right shoulder claims.

5. The correct rate of weekly compensation is $544.18.

6. The cost of disputed medical treatment is reasonable and if called, providers would testify the treatment was necessary; defendants offer no contrary proof.

7.  Defendants should have credit for benefits paid.

ISSUES FOR RESOLUTION:

1. Whether the stipulated right arm injury caused injury to the left arm and right shoulder as sequelae of the original insult.

2. Nature, extent and commencement date of permanent disability.

3.  Entitlement to medical benefits, including alternate care.

At hearing, defendants sought to assert a notice defense under Iowa Code section 85.23 with respect to Perkins’ right shoulder claim.  The assertion of this defense was disallowed on the theory that notice of injury need not be given with respect to every possible body part injured.  In retrospect, that ruling was erroneous to the extent that the right shoulder injury can be considered a new discrete injury due to cumulative trauma.  However, given the resolution of this claim, any error appears harmless.

FINDINGS OF FACT

Richard Perkins, currently age 45, began working as an over-the-road truck driver for Umthun Trucking in November 1999.  Perkins drove flatbed trucks, which involves the physically demanding work of securing and covering loads with tarpaulins.

On January 6, 2000, Perkins sustained serious injuries to his right wrist when he fell from the truck bed in icy conditions.  He was taken to St. Vincent Hospital in Green Bay, Wisconsin, where radiology revealed an acute displaced transversed distal radial fracture with marked dorsal radial angulation of distal segment and fracture of distal ulna at the styloid.  (Exhibit 4, page 6)  Perkins underwent a surgical repair on the same day:  debridement, irrigation, open reduction and internal fixation with application of external fixator and decompression of the median nerve accomplished by Wayne S. Mohr, M.D.  (Ex. 4, p. 8)

Perkins’ care was thereafter taken over by orthopedic surgeon Rolf S. Hauck, M.D.  After some of the hardware “migrated” out of position, Dr. Hauck first accomplished removal on June 30, 2006.  (Ex. 5, p. 22)  One of two pins could not be removed, however.  On August 17, 2000, CT scans definitely revealed nonunion of the distal radial fracture.  (Ex. 5, p. 24)

In September 2000, Dr. Hauck found Perkins unhealed with significant deformity and recommended bone grafting and possibly an arthrodesis.  (Ex. 5, p. 26)  This has not yet been done.

Meanwhile, Perkins had returned to supposedly light-duty work which involved operating a high pressure hose to wash trucks.  He returned to Dr. Hauck on January 22, 2001 with this result:

HISTORY:  Richard is seen for a recheck on his right wrist.  He really presents with a new problem.  He has been working in the light duty jobs.  He has been doing a lot of spraying off and pushing, pulling or lifting.  He has started to get some shoulder pain and elbow pain.

The patient notes a persistent numbness in the left hand that is waking him at night.  It bothers him with activities during the day.  He has not tried any splinting.

EXAMINATION:  On physical exam he has a positive Tinel’s in the left hand, positive Phalen’s test.

The right shoulder has a positive impingement sign. . . .
IMPRESSION:  Right lateral epicondylitis and mild rotator cuff tendonitis after starting work again.  These are self limiting problems.

The patient also appears to have a left carpal tunnel syndrome.

(Ex. 5, p. 27)

On February 1, 2001, Umthun terminated Perkins’ employment because he was “medically unqualified to drive.”  (Ex. 2, p. 2)  Perkins had been offered a nondriving job at a greatly reduced wage at the Umthun terminal in Webster City, Iowa, but for personal and family reasons did not wish to relocate from his residence in Minnesota.  As an over-the-road driver, living in Minnesota but being dispatched out of Iowa was an acceptable situation for all concerned.  In any event, Umthun is no longer doing business as a separate corporate entity.  Perkins has done a few odd jobs, such as painting, but has not actively sought employment and on September 17, 2001, was awarded social security disability benefits.  (Ex. 14)

On April 8, 2005, Dr. Hauck performed a left carpal tunnel release.  (Ex. 5, p. 38)  On July 28, 2005, Dr. Hauck expected to release Perkins to work in two weeks, but apparently saw Perkins only once more, on May 1, 2006, when he suggested further hardware removal from the right wrist.  (Ex. 5, p. 41)  The record does not indicate that Dr. Hauck ever did release Perkins to work, or that he ever declared his patient at maximum medical improvement, or that he ever rated impairment on either side.  Prior to the left carpal tunnel release, Dr. Hauck offered these opinions in a report to Perkins’ counsel dated October 21, 2004:

It is my feeling that the right wrist and left carpal tunnel syndrome are both work related.  Clearly the comminuted wrist fracture occurred with the fall from the truck.  It appears that the carpal tunnel syndrome developed in the course of his return to duties with a repetitive overload of the left versus right side.
. . .
Conclusion:  Mr. Perkins has work related injuries to his right wrist and left hand.  He may require a right wrist arthrodesis and a left carpal tunnel release in the future.  The patient has significant permanent disability affecting his abilities to return to his previous occupation although I think that driving is not out of the question.  I think he does have limited abilities in terms of how much driving he does in a day.  Certainly, his abilities to load or unload trucks are limited.

(Ex. 5, p. 36)

It does not appear that any physician has found or rated permanent impairment with respect to Perkins’ left wrist or right shoulder.  One impairment rating is in the record relative the right wrist, that of Mark K. Palit, M.D., who found 42 percent impairment of the right upper extremity in a report dated February 14, 2001.  (Ex. 10, p. 63)

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

There is no dispute that the work injury caused temporary and permanent disability with respect to Perkins’ right arm.  His subsequent development of left-sided carpal tunnel syndrome was accepted as a compensable injury, but the parties dispute whether it was a “new” injury or compensable as a sequela of the right arm injury.

Perkins also claims injury to the right shoulder, but offers no medical opinion establishing a causal nexus or need for medical treatment, temporary disability or permanent disability.  Perkins has not met his burden of proof with respect to the right shoulder claim.

Dr. Hauck has opined that the left wrist condition developed as the result of overuse trauma at work.  No medical opinion to the contrary appears of record and Dr. Hauck’s opinion is accepted.  In Greenman v. Second Injury Fund, File No. 5003370 (App. Dec. 2004), liability was imposed on the Second Injury Fund for a second injury brought about while working with restrictions due to a first injury:

What must be shown to invoke Fund liability is two separate, distinct causes. Harris v. Wilson Foods, Corp., File Nos. 688326 & 808328, (App. December 22, 1988).  Whether there is one injury or two separate injuries is a fact-based determination.  Milbourne v. Second Injury Fund, No. 2-905/02-0441 (Iowa App. February 28, 2003).  In this case the fact of two separate injuries was established by the two disabilities having developed at different times and from different traumas.  The left arm injury was not simply sequela of the right arm condition because it developed from subsequent work-induced trauma, not merely as a consequence of the right arm condition.
This decision was later affirmed in an unpublished decision of the Iowa Court of Appeals, Second Injury Fund v. Greenman, 725 N.W.2d 658 (Iowa App. 2006).  In this case, defendants correctly point out that no physiologic connection exists between Perkins’ right wrist injury and his subsequent development of left carpal tunnel syndrome as the result of continued work activities.  The left carpal tunnel release of April 8, 2005 is a “new” injury and should be compensated on that basis.  

The left wrist injury will be assigned agency File No. 5021533.  

Where a disability gradually develops over an extended period of time, the Iowa courts have long recognized that a compensable, cumulative injury may have occurred, McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  Determination of a “date of injury” in such cases, however, is an issue the courts have regularly revisited.  In Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa, 1992), the supreme court ruled that the date of injury should be the date the injury “manifests” itself; that is, on the date when the fact of injury and its causal relationship to the employment would have been plainly apparent to a reasonable person.  The court further ruled that the worker did not have to leave work to have a cumulative injury.

In Venenga v. Jon Deere Components Works, 498 N.W.2d 422 (Iowa App. 1993), the Iowa Court of Appeals determined that more is required than mere knowledge of injury, or receipt of medical care:  the worker must also realize that his or her injury will have an impact on employment.  Finally, in George A. Hormel & Co. v. Jordan, 559 N.W.2d 148 (Iowa 1997), the Iowa Supreme Court rejected the argument that a permanency rating is necessary to constitute an injury date, affirming an agency finding that injury occurred when the claimant was medically advised that he would not recover from a cumulative injury and that permanent work restrictions would be required.

In Weitzell v. Packaging Corporation of America, File Nos. 5000444, 5000445 (App. Dec. 2003), the date of injury was pegged to the imposition of a work restriction against overtime.  The case held:

Cumulative trauma is an ongoing process and the injury is not complete until exposure to cumulative trauma ends.  Cumulative injury does not occur on one particular day.  When dealing with cumulative trauma injury there is not necessarily one particular date of injury that is correct to the exclusion of all other dates.  There can be more than one potentially correct date depending on the progression of the injury.  Fixing the date can be important for issues such as liability among successive employers, the rate of compensation and the statute of limitation.  It often has little materiality for most other issues.  Merely obtaining medical care is not typically a correct date of injury but it could be if liability is disputed and it becomes necessary for the employee to pursue a claim to cause the employer to pay for the medical care even though no temporary or permanent disability has occurred and the employment has not been impacted.  That claim for medical benefits would not bar a later claim for benefits for disability if the disability had not yet occurred at the time when the medical benefits were claimed.  The reasoning is consistent with the rules for occupational disease benefits found in section 85A.5.  [Disability from the date of surgery] is frequently a correct date of injury.  The date permanent work activity restrictions are imposed can be the date of injury.  The date any other impact on employment occurs can be a correct date.

The “manifestation” of Perkins carpal tunnel surgery in terms of industrial impact is found to be the date Perkins left employment with Umthun: February 1, 2001.  Perkins was not working when he underwent the carpal tunnel release.  Absent any stipulation as to average weekly wages, it will be assumed that the appropriate wage is equal to his average weekly wage assigned to the January 2000 injury, or $846.00.  It will be further assumed that Perkins was married and entitled to six exemptions.  On those assumptions, published agency rate tables yield a compensation rate of $544.82.

Healing period for this injury is in dispute, but the evidentiary record is marginal at best to make that determination.  On July 28, 2005, the treating surgeon expected to issue a work release in two weeks, although it does not appear that Perkins was seen again for many months.  The best evidence, even though marginal, is that temporary disability ended per that prediction on August 11, 2005.  Perkins will accordingly be awarded temporary total disability from the date of surgery to maximum medical improvement:  April 5 – August 11, 2005, or 18 weeks.  The award is of temporary total disability rather than healing period, because Perkins failed to present any evidence to support permanent disability resulting from the carpal tunnel release.  In agency experience, carpal tunnel surgery sometimes does and sometimes does not result in ratable impairment; in any event, it cannot be assumed that it did result in impairment in this case absent expert proof thereof.

The extent of healing period is not in dispute with respect to the original right wrist injury, although the commencement date for permanency benefits is in dispute.  The commencement date will be established as of the date Dr. Palit rated impairment:  February 14, 2001, which is assumed to be the date maximum medical improvement was reached.  Dr. Palit’s impairment rating is unchallenged in the record and is accepted as establishing the degree of Perkins’ scheduled member impairment.  Under Iowa Code section 85.34(2)(m), loss of an arm is compensable for 250 weeks.  An impairment of 42 percent, as found by Dr. Palit, results in entitlement to 105 weeks of permanent partial disability.  Defendants have paid that entitlement and Perkins is entitled to no further weekly benefits in that claim.

Perkins also claims entitlement to his medical treatment costs and for alternate medical care with respect to his left wrist.  Responsibility for medical care is governed by Iowa Code section 85.27, which provides:

[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.  

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long, 528 N.W.2d at 124; Pirelli-Armstrong Tire Co., 562 N.W.2d at 437.

As agreed at hearing, defendants shall be required to pay all medical treatment costs with respect to Perkins’ right arm and left carpal tunnel treatment, if not already paid.  No award is made for right shoulder treatment.  

Perkins has not established that medical care provided with respect to his left carpal tunnel condition is or has been inadequate or unreasonable.  No medical opinion appears of record that is in any way critical of that care, and there is nothing so obviously deficient about that care as to be evident to the lay observer.  Perkins’ claim for alternate medical care is denied.

ORDER

THEREFORE, IT IS ORDERED:

FILE NO. 1274209 (JANUARY 6, 2000)

Defendants shall pay 105 weeks of permanent partial disability benefits at the rate of five hundred forty-four and 18/100 dollars ($544.18) commencing February 14, 2001.

Defendants shall have credit for benefits paid.

To the extent unpaid, interest on weekly benefits shall accrue as of February 14, 2001.

Defendants shall pay associated right arm medical treatment costs if any remain unpaid.

Defendants shall file subsequent reports of injury as required by this agency.

FILE NO. 50121533 (FEBRUARY 1, 2001)

Defendants shall pay 18 weeks of temporary total disability benefits at the rate of five hundred forty-four and 82/100 dollars ($544.82) commencing April 5, 2005.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall file a first report of injury and subsequent reports of injury as required by this agency.

Costs in both files are taxed to defendants.

Signed and filed this _____13th____ day of March, 2007.

   __________________________
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