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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JULIA COLBY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5015874
BROTHERS OF THE CHRISTIAN
  :

SCHOOLS,
  :            DECISION ON PETITION FOR



  :


Employer,
  :               SECTION 86.13 BENEFITS


  :

and

  :



  :

ATLANTIC MUTUAL COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :     HEAD NOTE NO.:  4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Julia Colby filed a petition pursuant to Iowa Code section 86.13 seeking penalty benefits against Brothers of the Christian Schools, defendant employer, and Atlantic Mutual Companies, defendant insurance carrier, for failure and/or delay in paying weekly benefits due and owing as a result of an arbitration decision filed on March 31, 2006.  This case was heard by and fully submitted to deputy workers’ compensation commissioner, Vicki L. Seeck, on a joint stipulation of facts.  The record consists solely of that joint stipulation of facts, which was filed by the parties on September 20, 2006. 

ISSUE

The only issue to be determined in this case is whether the claimant is entitled to penalty benefits pursuant to Iowa Code section 85.27 for failure and/or delay in the payment of weekly benefits awarded to her in an arbitration decision filed on March 31, 2006. 

FINDINGS OF FACT

As indicated previously, the parties entered into a joint stipulation of facts regarding the claimant’s petition for penalty benefits.  These findings of fact are adopted in this decision and are as follows: 

1. That on March 31, 2006 an Arbitration Decision was entered in this matter.

2. That said decision provided inter alia for the payment of 250 weeks of permanent partial disability benefits at the rate of $328.87 per week.  The decision also provided that any accrued and unpaid benefits should be paid the claimant in a lump sum plus interest.

3. That up to June 9, 2006, the date of the Claimant’s attorney’s Petition For Additional Benefits (Penalty) the only payment that Atlantic Mutual had made since the decision was the payment of taxable costs to David W. Leifker Law Office.

4. That since the time of the decision the Claimant’s attorney had written or called the attorneys for Atlantic Mutual numerous times regarding payment of past due benefits.  Some of said correspondence and telephone calls also dealt with the mater of partial or full commutation of benefits.
5. That on or about July 3, 2006 the Claimant’s attorney, David W. Leifker, received a check dated June 27, 2006 from Atlantic Mutual in the sum of $15,527.57.

6. That said check represented the total P.P.D. weekly benefits due, plus interest, up through May 19, 2006 in the sum of $14,191.32 and $1,336.25 owed for Claimant’s prior prescription co-pay/deductibles.

7. That in addition there have been no weekly benefits payments made for the period since May 19, 2006.

8. That the weekly benefit is $328.87.

CONCLUSIONS OF LAW

The only issue to be determined in this case is whether the claimant is entitled to any penalty benefits pursuant to Iowa Code section 86.13 for failure and/or delay in the payment of weekly benefits awarded to her as a result of an injury which arose out of and in the course of her employment on September 16, 2003.  This case was heard in Dubuque, Iowa, on February 28, 2006, and an arbitration decision was filed on March 31, 2006, that awarded the claimant 250 weeks of permanent partial disability benefits commencing on January 3, 2004.  The defendants did not appeal that decision.  It is the defendants’ conduct AFTER the arbitration decision became final that is the subject of this claim for penalty benefits.  

Iowa Code section 86.13 provides as follows: 

If a delay in commencement or termination of benefits occurs without reasonable or probably cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter . . . up to fifty percent of the amount of benefits that were unreasonably delayed or denied.

In Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005), the Iowa Supreme Court stated that there are two prerequisites for the imposition of a penalty under this statute.  The first is that there be a delay in the commencement of benefits or a termination of benefits.  Id.  The second requirement is that this delay be without reasonable or probable cause or excuse.  Id.  The court went on to say that a reasonable cause or excuse exists if the employer had a reasonable basis for contesting the employee’s entitlement to benefits, citing a prior case, Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996). 

In this case, there is no dispute whatsoever that as a result of the arbitration decision filed on March 31, 2006, the claimant was entitled to 250 weeks of permanent partial disability benefits commencing on January 3, 2004.  The defendants elected not to appeal this decision to the workers’ compensation commissioner.  As of April 20, 2006, the defendants had no reasonable or probable cause or excuse not to pay the claimant the weekly benefits that she had been awarded, to include both her accrued benefits and benefits to which she would be entitled in the future.  

Despite the finality of the arbitration decision, the defendants did not pay the claimant some of her accrued weekly benefits until July 3, 2006 and the check, which was dated June 27, 2006, only represented permanent partial disability benefits through May 19, 2006.  No reason for the delay has ever been given by the defendants.  Even more troubling is that the claimant has not received any permanent partial disability benefits for any period since May 19, 2006.  The period from May 19, 2006 through September 20, 2006, which is date of the joint stipulation of facts, is 17 weeks and 6 days.  Again, no explanation is offered by the defendants to explain why benefits to which the claimant is clearly entitled have not been paid.  

Based on the uncontested facts in this case, the claimant has met the requirements for an award of penalty benefits under Iowa Code section 86.13.  The defendants have unreasonably delayed payment of permanent partial disability benefits to which the claimant is entitled.  A penalty must be imposed and, in this case, the amount of the penalty is $3,000.00.

This penalty is not being imposed for delayed interest payments in accordance with Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).
ORDER

IT IS HEREBY ORDERED:

That defendants, Brothers of the Christian Schools and Atlantic Mutual Companies, pay to the claimant, Julia Colby, the sum of $3,000.00 in penalty benefits pursuant to Iowa Code section 86;13; and

That defendants shall pay the costs of this action. 

Signed and filed this _____23rd____ day of October, 2006.

   ________________________







   VICKI L. SEECK






          DEPUTY WORKERS’ 





        COMPENSATION COMMISSIONER
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