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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

ROBERT STEFFE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5033507

TELCO TRIAD COMMUNITY
  :

CREDIT UNION,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

ST. PAUL FIRE AND MARINE
  :

INSURANCE CO.,
  :



  :                Head Note Nos.: 1803


Insurance Carrier,
  :                                   


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


Robert Steffe, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Telco Triad Community Credit Union, employer, and St. Paul Fire and Marine Insurance Co., insurance carrier, defendants.


This matter came on for hearing before Deputy Workers’ Compensation Commissioner Jon E. Heitland, on July 24, 2012, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 6; defense exhibits A through G; as well as the testimony of the claimant and Kay Beyerink 

ISSUES


The parties presented the following issues for determination:


Whether the claimant sustained an injury arising out of and in the course of employment on April 10, 2007.


Whether the alleged injury is a cause of temporary disability.


Whether the alleged injury is a cause of permanent disability.


Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.


The extent of the claimant’s entitlement to permanent partial disability benefits.


The commencement date for any permanent partial disability benefits awarded.


Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.


Defendants assert an affirmative defense of an untimely claim under Iowa Code section 85.26. 

FINDINGS OF FACT


The undersigned, having considered all of the testimony and evidence in the record, finds:


Claimant, Robert Steffe, testified he is not employed today.  His last employer was defendant employer in this case.  He last worked for them April 10, 2007, the alleged date of injury.  He had worked for the employer for eight years. 


He began as a trainee and teller, and eventually became a branch manager.  He received positive work reviews.  The attendance records show he missed little time off from work for illness.  He feels he had a good working relationship with his supervisor and personnel director. 


His normal duties for the employer involved standing at a teller’s cage and assisting customers.  On April 10, 2007, claimant was at his work station when he was asked by a co-worker to retrieve a roll of receipt paper for her.  He stored that item in a cabinet below his work station, and when he bent over at the waist, he sneezed, and immediately experienced excruciating pain, which he described as unbearable.  He was taken by another co-worker to another room and seated on a chair.  The incident occurred about 9:30 a.m.  He went home and laid on the couch, as well as taking some over the counter pain medication.  He experienced no relief.


He stated Exhibit 3 is the affidavit of his co-worker, Doris Shadbolt, in which she confirms claimant’s version of the above events at work.  In that affidavit, she states claimant sneezed “as he was stretched out” and felt immediate pain and had to be assisted.  Claimant testified that Doris or another worker called Kay Beyerink or another manager to report the injury.  


Claimant rested on his couch the rest of the day, then after being home for three or four days without relief of his pain, he went to the emergency room at St. Luke’s Hospital.  He was admitted, and was hospitalized for five days.  While there he was put on a morphine drip and other pain medications, and x-rays were taken, which showed a herniated disc in his lower back.  (Exhibit 6)  While he was hospitalized and afterward, claimant kept the employer informed as to why he was absent from work.  


He was later seen by Quentin Durward, M.D., who diagnosed a back injury and recommended physical therapy.  Exhibit 5 contains Dr. Durward’s records. 


After he was released from the hospital, claimant talked to his employer about receiving long term disability benefits.  Exhibit D is a statement of long term disability benefits received by claimant.  Clamant was accepted for long term disability benefits June 25, 2007, about two months after the alleged date of injury.  (Ex. C)  He was assisted by Barbara Phillips, personnel director, in applying for the benefits, and the application is in her handwriting.  (Ex. B)  Claimant agrees the answers are his but he was assisted in how to fill them out by the personnel director.  He received about $1500.00 per month. 


Claimant felt at that time he would eventually return to work.  He did not consider that he might have a workers’ compensation claim, in part because he hoped any disability would be temporary in nature, and because he did not think a sneeze would be considered a work injury since it could happen anywhere.


Claimant continued with physical therapy in 2007 up until his surgery, at Dr. Durward’s suggestion, although he did not experience any improvement.  Dr. Durward recommended spinal fusion surgery.  Claimant first underwent injections, which did not offer any relief.  The first surgery was performed at Mercy Medical Center in Sioux City, Iowa, in October 2007.  


Exhibit 1 is a medical bills summary from St. Luke’s Regional Medical Center and Mercy Medical Center, totaling $144,151.51.  This is for his back surgery at Mercy and his prior treatment at St. Luke’s right after the injury.  


Claimant’s fusion surgery did not provide pain relief.  Claimant returned to Dr. Durward, who felt the fusion had healed properly but claimant still had pain.  The doctor felt claimant might be eligible for a dorsal column stimulator to control the pain.  


A second surgery was performed, also in October 2007, and it was discovered that part of the fusion had failed.  Claimant felt the surgery did not measure up to the doctor’s description, and claimant was very dissatisfied with Dr. Durward and considered a malpractice suit against him.  Claimant’s attorney instead advised pursuit of this workers’ compensation claim.  Exhibit 4 is claimant’s demand letter to the employer, dated September 2, 2009.   


In the second surgery by Dr. Durward, according to claimant’s understanding, bone matter that had fallen from the fusion was cleaned out.  The discogram done before the surgery had punctured the thecal sac, and was leaking and needed to be repaired.  Since the second surgery, claimant is on strong medication for pain, nerves and depression.  


Claimant has also applied for Social Security Disability.  It was ultimately determined claimant was eligible for benefits.  Claimant does not think he can return to gainful employment, as he is on narcotic medication for his pain that he feels would violate most employers’ drug policies.  He also feels he cannot work due to his ten pound lifting restriction, and pain that he feels when lifting.  He has not received any offer to come back to work from the employer.


On cross-examination, claimant again stated he felt the bent over position and lifting the box of paper caused his injury, and not the sneeze.  He thought the box of paper weighed between 15 and 20 pounds.  He lifted the entire box rather than one roll because the box was not open.  He was unsure if Doris Shadbolt was able to see he was holding the box of paper when he sneezed.  He was not surprised the medical records recorded he hurt his back due to a sneeze.  He stated he was in a great deal of pain and may not have been able to focus on what they were asking him.   


Claimant agreed he did complete the second page of the long term disability application, and he agreed there is no mention of lifting as the cause of the injury, but rather refers only to a sneeze.  He again stated he was on pain medication and “hazy” at the time. 


Claimant agreed the letter of demand did not mention any lifting, and claimant did review the letter before it was sent.  He felt the mention of doing his work duties was sufficient.  Claimant also agreed he had stated in his deposition there was nothing in the work environment that would have caused him to sneeze.  (Ex. F, page 5) 


Exhibit A, pages 2 to 4, is a statement by Dr. Durward stating there was nothing about claimant’s work environment that could have caused his injury.   


Claimant had a prior back condition, for which he was treated up until 2007.  He has also been treated for arthritis, degenerative disk disease, L5-S1 spondylolysis and L4-5 spondylolisthesis.  (Ex. A)  


Claimant has not looked for any work since April 2007, on the advice of his family physician.  Claimant submitted a letter of resignation in February 2008, and states he was asked to resign. 


On May 29, 2007, when claimant filled out his long term disability application, he indicated yes when asked if his accident or illness was related to his employment.  (Ex. B, p. 2)  He was also missing work due to this incident at that time.  Claimant agreed he knew the injury was going to have a permanent impact on his job when he resigned in February 2008.  


Claimant agreed he did not realize he had a possible workers’ compensation claim until he ran into his attorneys’ secretary and she recommended he make an appointment to discuss a malpractice suit, followed by his attorney recommending a workers’ compensation action.  In his deposition, he stated he realized his injury might be a workers’ compensation claim when he applied for long term disability, after his spinal fusion surgery.  (Ex. F, p. 6, deposition p. 24, lines 9 through 25)  He was approved for long term disability on June 25, 2007. 


On redirect-examination, claimant stated his handwritten letter of resignation was submitted ten months after his alleged injury.  He had stopped at the employer’s business for a retirement party.  He was asked if he was going to retire or what his decision was going to be.  He had been collecting sick pay up until that point.  After being asked several times, he relented and submitted his resignation. 


On recross-examination, claimant stated he could not have returned to his old job even if he had not resigned.  He thinks perhaps he could have done another position there.  When asked for an example, he said “I could probably watch cars go by.”  


Claimant was asked if he would have realized that a lifting incident at work would be a workers’ compensation claim.  He stated he knew nothing about workers’ compensation.  

CONCLUSIONS OF LAW


The first issue in this case is whether claimant’s petition was timely filed under Iowa Code Section 85.26(1), which states:


An original proceeding for benefits under this chapter or chapter 85A, 85B, or 86, shall not be maintained in any contested case unless the proceeding is commenced within two years from the date of the occurrence of the injury for which benefits are claimed or, if weekly compensation benefits are paid under section 86.13, within three years from the date of the last payment of weekly compensation benefits.


Iowa Code section 85.26(1) requires an employee to bring an original proceeding for benefits within two years from the date of the occurrence of the injury if the employer has paid the employee no weekly indemnity benefits for the claimed injury.  If the employer has paid the employee weekly benefits on account of the claimed injury, however, the employee must bring an original proceeding within three years from the date of last payment of weekly compensation benefits. 


That the employee failed to bring a proceeding within the required time period is an affirmative defense which the employer must plead and prove by a preponderance of the evidence.  See Dart v. Sheller-Globe Corp., II Iowa Industrial Comm’r Rep. 99 (App. 1982).


Claimant’s alleged injury occurred on April 10, 2007.  His petition for benefits was filed July 8, 2010. 


On the face of it, claimant’s petition was filed three years and three months after his injury, well in excess of the two year statute of limitations in Iowa Code section 85.26(1), above.  However, claimant argues he did not know the nature, seriousness and probable character of his injury until September 2, 2009, the date his attorney sent a demand letter to the insurer, and therefore his claim is timely.  


Claimant concedes he knew his back condition was serious.  He spent four days in the hospital right after the injury.  The incident occurred at work, but claimant did not think a sneeze would be a compensable injury.  Dr. Durward signed a statement prepared by defense counsel summarizing their conversation in which he expressed agreement with statements that “Mr. Steffe reported sneezing at work, which you believe aggravated his preexisting conditions of L5-S1 spondylosis and L4-5 spondylolisthesis,” and “[a]lthough this is a rare presentation, you have seen it before and have read about it in other cases,” and “[t]he only causal connection between the condition for which you provided treatment and Mr. Steffe’s employment at Telco Triad Community Credit Union is that the sneeze just happened to occur there.  It could just as easily have occurred elsewhere.”  (Ex. A, p. 2)


Claimant states he relied on Dr. Durward’s opinion and did not feel he had suffered a work injury.  In filling out an application for disability benefits, claimant marked the question asking if he would be filing a workers’ compensation claim “unknown at this time”.  Claimant also answered the question “Is your accident or illness related to your employment” with “Yes” and “was at work when it happened”.  (Ex. B, p. 2)  A co-worker, Barb Phillips, helped claimant fill out this form.  No first report of injury was filed, and there was no investigation of the injury conducted by the employer.


Claimant argues that neither claimant, Barb Phillips, nor Dr. Durward recognized this as a compensable injury because none of them were sufficiently familiar with workers’ compensation law and because of the unusual nature of the injury.  Claimant later sought legal advice for a malpractice suit against his doctor and at that time was informed he might have a workers’ compensation claim.  Claimant’s attorney then filed his petition. 


When claimant presented for physical therapy on the advice of Dr. Durward, he reported that “in 04/2007 he bent over and sneezed and ruptured a disk in his back.”  (Ex. 5, p. 7)  He later reported to Mark Carlson, M.D., he “was at work and just had a big sneeze and his lower back went out for him.”  (Ex. 5, p. 6)


The time period both for giving notice and filing a claim does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness, and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is work connected and serious.  Claimant’s realization that the injurious condition will have a permanent adverse impact on employability is sufficient to meet the serious requirement.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256 (Iowa 1980); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).


In this case, claimant asserts he did not realize his injury was both serious and work connected until much later.  He asserts the date of his attorney’s letter of demand as an alternate injury date under the discovery rule, above.  


Clearly claimant knew this incident caused a serious medical condition right away.  He was hospitalized, he experienced intense pain, he underwent two surgeries, he was unable to return to work, etc.  He cannot reasonably argue he did not know the incident caused a serious medical condition that would affect his ability to work until September 2009.  He knew that right away. 


The actual dispute here is whether claimant knew his injury was connected to his work.  He testified he did not think his sneeze caused his back condition.  He felt it was from lifting the heavy box.  He also stated he did not think a sneeze could be a work related injury. 


Defendants dispute claimant has suffered a work-related injury.  The facts show claimant bent over, extending his back, to lift a heavy box as part of his work duties.  At that moment he sneezed, putting pressure on his spine in addition to the pressure he was already applying by bending over and lifting.  


Although whether those facts constitute a work injury is in dispute in this case, the first question is whether claimant was on notice, as a reasonable person, that he had suffered a work injury.  He explains his failure to file his petition until over three years after his work incident as being due to his failure to recognize he had suffered a workers’ compensation injury.  He relied on Dr. Durward’s opinion, in part, but Dr. Durward was not offering a medical opinion.  Dr. Durward was offering a legal opinion, which he is not competent to do.  Dr. Durward’s statement that claimant’s incident was not a work injury because his sneeze just happened to occur at work was not only a legal opinion, but an erroneous one.  


The important question here is whether claimant was justified in waiting to file his petition until he received legal advice his incident could be a work-related injury.  The discovery rule above is designed to allow a claimant to timely file a petition when the medical condition and its ramifications remain unknown for a period of time.  When a medical condition from an injury seems benign at first, but then worsens later to the point a reasonable person would know the condition was going to adversely affect the workers’ ability to work, the clock starts ticking then, so to speak, on the worker’s obligation to initiate a workers’ compensation proceeding within two years. 


That is not the case here.  The medical ramifications of this injury were clear from the outset.  Claimant knew early on the injury was preventing him from working, and would prevent him from returning to work.  He was on notice from the date of injury in 2007 that he had suffered a serious injury at work that would affect his ability to earn wages.  The discovery rule is inapplicable to this case.


He did not take action because he made an assumption that a sneeze could not be a work-related injury.  He did not seek legal advice on this until well after his two year statute of limitations had expired, and then he learned this only by chance.  In addition, his testimony at the hearing shows he himself did not believe the sneeze was the actual cause of his back condition, but rather the act of bending over and lifting a heavy box was the cause.  A sneeze may be an unusual and unorthodox method of sustaining a work injury, but bending over and lifting a heavy object is an all too common method of sustaining a work-related back injury. 


Whether by common means or unusual means, however, claimant was responsible for ascertaining his legal options and acting thereon.  He made a conscious or unconscious decision not to do so, at his peril.  The statute of limitations in Iowa Code section 85.26(1) cannot be extended because an injured worker chooses not to ascertain his legal rights.  

A claimant’s failure to realize he had a legal remedy does not extend the statute of limitations.  Swaim v. Fisher Controls, File 1167587 (App. Aug. 31, 1998).  An attorney’s advice on the existence of a workers’ compensation claim will not establish the accrual of the statute of limitations.  Carter v. Continental Telephone Co., 373 N.W.2d 524 (Iowa App. 1985). 


It is found defendants have carried their burden of proof to show an affirmative defense of failure to file this action within two years of the date of injury.  This determination precludes consideration of the other disputed issues. 


Claimant was a credible witness and he has suffered a debilitating condition which has had an adverse effect on his life.  Nevertheless, the workers’ compensation law establishes a time limit for bringing an action and claimant waited too long to do so, and this agency cannot award benefits for an untimely claim. 

ORDER


Therefore it is ordered:


Claimant takes nothing from this file.


Costs are taxed to claimant.


Signed and filed this ____12th _______ day of October, 2012.
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Mr. Dean L. Meine

Attorney at Law

PO Box 143

Sioux City, IA 51102-0143

meinedl@aol.com
Ms. Tonya A. Oetken

Attorney at Law

7131 Vista Drive

West Des Moines, IA  50266-9313

toetken@travelers.com
JEH/sko
                   JON E. HEITLAND�                 DEPUTY WORKERS’�      COMPENSATION COMMISSIONER
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