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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

ANGELA EVEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5042342

CROSS LAW FIRM,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

FARM BUREAU MUTUAL
  :

INSURANCE COMPANY,
  :



  :                Head Note No.:  1803


Insurance Carrier,
  :                                   


Defendants.
  :

______________________________________________________________________


Claimant, Angela Even, appeals from an arbitration decision filed September 17, 2013, and subsequent rehearing decision filed October 10, 2013, in which the presiding deputy commissioner found that claimant sustained a 30 percent loss of earning capacity resulting from her stipulated workplace injuries.  Defendants, Cross Law Firm and Farm Bureau Mutual Insurance Company, assert that the finding of the presiding deputy commissioner should be affirmed on appeal.  
 
The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

ISSUE ON APPEAL

Did the presiding deputy commissioner err as to the extent of claimant’s loss of earning capacity resulting from her workplace injuries?

FINDINGS OF FACT

 
The presiding deputy commissioner presented a comprehensive and accurate factual background within the arbitration decision.  The presiding deputy’s factual findings have assisted in the present findings of fact on appeal.

 
Claimant, Angela Even, was 49 years of age on the date of the arbitration hearing in this matter.  Claimant is a married mother of two adult children.  She lives in Meservey, Iowa with her husband.  Claimant is a high school graduate and has earned both a medical clerical diploma as well as an associate’s degree in accounting.  (Exhibit B, pages 6-7, 11-14)

 
All of Claimant’s work experience involves office type work.  She has experience as a mortgage broker, as a loan officer and office manager, as a customer service representative, as a receptionist also performing data entry, in collections, and most recently as a legal secretary for this employer, Cross Law Firm.  (Ex. 3; Ex. B, pp. 14-23; Ex. C)  Claimant also has experience operating her own mortgage business and testified that she had a large enough client base from that business that she was able to utilize her contacts to increase the practice of Cross Law Firm to include a significant amount of mortgage and real estate closing business. 
 
On January 3, 2008, claimant was working at the Cross Law Firm in Hampton, Iowa.  She delivered documents to the local county clerk’s office.  As she returned to the law firm’s office she slipped on some ice and fell.  (Ex. B, pp. 36-37)  As a result of that fall claimant sustained injury to her low back and sought treatment.  (Ex. 1, p. 15a)
 
Claimant’s physician, David E. Dennis, D.O., evaluated her on the date of her fall and diagnosed a lumbar sprain and contusion of the sacrum and coccyx.  (Ex. 1, p. 15a) Dr. Dennis referred claimant for physical therapy.  (Ex. 1, p. 15b)  Her symptoms appeared to be gradually resolving after the January 2008 fall.  (Ex. 1, p. 15c)
 
However, on February 6, 2008, claimant was traveling from her home to Hampton, Iowa to attend a physical therapy session related to her initial injury.  She was struck by another vehicle in what appears to be a relatively high speed collision.  (Ex. 4)  She was transported via ambulance to the emergency room where she was diagnosed with a cervical strain.  (Ex. 1, pp. 84-85)
 
Following the February 2008 motor vehicle accident, claimant also experienced increased back pain, hip pain, and shoulder pain.  (Ex. 1, p. 16)  Her medical treatment has not been successful in resolving her symptoms.  She continues to use pain medication, pain patches, topical gel for pain, anti-inflammatory medications, and Cymbalta.  She missed several months of work as a result of this accident.
 
Dr. Dennis diagnoses claimant with “chronic pain to the neck, shoulder, hip, lower back and sacroiliac joints” and attributes that chronic pain to claimant’s fall and subsequent motor vehicle accident.  (Ex. 1, p. 16)  Erin C. Peterson, D.O., is the last physician to evaluate claimant before hearing.  In her June 24, 2013 office note, Dr. Peterson provides an impression that claimant has chronic bilateral buttock pain, myofascial, and sacroiliac joint source with bilateral trochanteric bursitis and low back pain with a history of degenerative arthritis of the facets.  (Ex. 1, p. 65)
Both Dr. Dennis and Dr. Peterson have imposed a four hour per day work restriction on claimant, primarily because of claimant’s subjective reports of symptoms after attempting to work more than four hours.  (Ex. 1, pp. 16, 54)   Dr. Peterson noted that the 4-hour shift restriction does allow claimant to manage her pain symptoms and effectively do her job, and the restriction is reasonable.  Dr. Dennis expressly opined that the combination of claimant’s two injury events has left her unable to work a 40-hour week and has worsened her preexisting depression substantially – and later clarified that claimant remains unable to work a full 40-hour week and in the foreseeable future this is to be the case, she has been able to function at approximately 50 percent of that work time with reasonable comfort.  (Ex. 1, pp. 16, 19)  Jacqueline M. Stoken, D.O., opines that claimant work in a light category of work and claimant should avoid repetitive bending, lifting, and twisting and she should limit lifting to 10 pounds frequently and 20 pounds occasionally.  (Ex. 1, p. 11)

 
Claimant was referred to a pain specialist, Gayathry Inamdar, M.D., who evaluated her for consideration of a rhizotomy.  However, such treatment was not performed.  Claimant had undergone injection therapy previously with modest results.  At the time of the arbitration hearing claimant was scheduled to undergo such treatment, but that treatment had not yet occurred.  

 
Dr. Peterson also referred claimant to the University of Iowa’s spine rehabilitation clinic.  Joseph Chen, M.D., led an interdisciplinary team that evaluated claimant in April and May 2009.  The University of Iowa’s Spine Rehabilitation clinic offered evaluation by its orthopaedic department, a psychiatric evaluation, evaluation by a physical therapist, and offered recommendations regarding vocational planning.  Ultimately, Dr. Chen and the evaluating team at the University of Iowa’s Spine Rehabilitation Clinic recommended further evaluation and claimant’s enrollment in their intensive spine rehabilitation program.  (Ex. 1, pp. 68-82)  Within the evaluation at the University, claimant’s functional ability was noted and her functional mobility was noted as “poor” and her sitting tolerance was noted to be “2 hours with support; 15 minutes without.”  (Ex. 1, p. 74)  The University of Iowa personnel assessed claimant’s level of functioning and opined that she should be capable of performing at the light to medium work categories.  (Ex. 1, pp. 75, 82)   
 
Claimant testified that she was not impressed by the University of Iowa’s program, that it appeared to offer similar things to those being offered to her locally, and that she thought it was too expensive.  Claimant did not follow-up with the University of Iowa’s recommendations or its offer to enroll her in its spine rehabilitation program.  The University of Iowa location is also obviously a far distance from her home in north central Iowa.  

 
Although the University of Iowa expressed a belief that claimant was receptive and appeared motivated to improve her condition, this prediction did not play out in reality.  (Ex. 1, p. 79)  The presiding deputy commissioner noted that claimant’s failure to pursue recommendations by a pain specialist and by the University of Iowa’s spine rehabilitation specialists did not correlate with a motivation on claimant’s part to rehabilitate herself or improve her functional and vocational abilities.  
 
Each party also obtained an independent medical evaluation.  Claimant retained Jacqueline Stoken, D.O., who evaluated claimant on May 15, 2013.  Dr. Stoken opined that claimant sustained permanent injuries to her low back and neck.  Dr. Stoken assigned a five percent permanent impairment rating for claimant’s low back injury and eight percent impairment for claimant’s neck injury.  (Ex. 1, p. 11)
She opined that claimant suffers from a chronic pain syndrome as a result of her injuries.  Dr. Stoken provided the restrictions previously set forth herein.  (Ex. 1, p. 11) Dr. Stoken imposes no restrictions on the number of hours claimant can work in a day or in a week, but Dr. Stoken did note that while claimant “did work full time,” she now works part time, 4-hours per day and is on work restrictions with getting up out of the chair every hour and no typing more than one hour.  (Ex. 1, p. 9)


Claimant reported to Dr. Stoken her current status of complaints.  Dr. Stoken noted:


Currently she complains of pain in the low back that she describes as aching, throbbing, stabbing, intermittent, sharp, exhausting, tiring, continuous, nagging, miserable, and unbearable.  She states that the pain ranges from 3-10/10.  It averages 6/10.  Right now it is 3/10.  Rest, heat, a hot bed, stretching in a pool, and a TENS unit make the pain better.  Excessive activities makes her pain worse.


She complains of pain in her neck that she describes as aching, shooting, stabbing, gnawing, burning, tiring, nagging, and numb.  It ranges from 0-10/10.  Rest, Voltaren gel, and Aleve make it better.  A large amount of typing, any overhead work, and sleeping wrong make it worse.


She states that water therapy gave her a mild amount of relief.  She states that the pain interferes moderately with her walking and moderately to severely with her activity, mood, work routine, relationships, sleep, enjoyment of life, concentration, and appetite. 

(Ex. 1, p. 9)

 
Defendants obtained an independent medical evaluation by Charles Mooney, M.D.  The presiding deputy correctly noted the opinions offered by Dr. Mooney are not terribly different than those offered by Dr. Stoken.  Dr. Mooney confirms that claimant’s injuries and conditions are related to the work accidents in January and February 2008. He notes that there have not been any changes in claimant’s functional abilities since April 2009.  (Ex. 1, pp. 14-15)  Dr. Mooney offers an eight percent permanent impairment rating for claimant’s low back while Dr. Stoken only offered a five percent permanent impairment rating for the low back.  (Ex. 1, p. 15) 
Dr. Mooney also notes that there “is evidence of abnormal illness behavior on her physical examination, specifically examining her upper extremities and her left shoulder.”  (Ex. 1, p. 15)  Dr. Mooney was not asked to specifically address these issues and therefore offers no impairment or restrictions related to the upper extremities.  However, Dr. Mooney’s findings would translate and potentially correspond with Dr. Stoken’s findings and award of impairment for the cervical spine and related symptoms.
The presiding deputy corrected noted that some of claimant’s difficulties with the resolution of her pain and its impact on her ability to perform employment tasks may be caused by psychological overlay, including possible depression.  There was no direct evidence offered to establish the causal connection, provide a specific diagnosis, or establish that the depression is the reason claimant has not taken a more pro-active approach to her medical treatment and rehabilitation.  Moreover, it appears as though any psychological issues were to be addressed as part of the comprehensive evaluation and rehabilitation program offered through the University of Iowa.  Specific recommendations were made in this regard by the University of Iowa, but were not followed by claimant.  (Ex. 1, pp. 77-78, 82)  Therefore, this matter does not consider or assess psychological impacts on claimant’s loss of earning capacity.

 
Prior to January 2008, claimant was a full-time employee at Cross Law Firm.  At the present time, she is operating under a four-hour per day restriction from Dr. Dennis and Dr. Peterson.  She testifies that she cannot work greater than four hours per day without a significant increase in symptoms and subsequent absences from work.  Michael Cross, her employer, has apparently been quite understanding and accommodating of her physical difficulties.  This speaks very highly of Attorney Cross but also speaks highly of claimant’s work abilities.  She is clearly a valued, knowledgeable, and talented employee.  So much so that Mr. Cross is willing to permit her to work part-time, often at home, and to miss work periodically.  At present, claimant earns approximately 50 percent of the amount she was promised if she had continued working full-time at the Cross Law Firm.  Mr. Cross has noted to his own clients the difficulty encountered in his law practice following claimant’s injuries and disability.  (Ex. 5, pp. 107-108)
CONCLUSIONS OF LAW

 
The sole issue for consideration on appeal is the extent of claimant’s loss of earning capacity following her stipulated workplace injuries.

 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).  

 
It has been stipulated claimant has sustained permanent partial disability resulting from injuries to her neck, low back, and left hip – with no disability resulting from mental impairment.  Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

 
Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

 
Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Upon a de novo review of the evidence it is concluded that claimant has proven a loss of earning capacity in excess of the award of benefits contained in the arbitration decision in this matter and therefore the award of permanent partial disability benefits is modified.


Claimant appears to be a bright individual and all evidence supports that she was a productive employee throughout her vocational endeavors.  Claimant is well-educated with a large portion of her knowledge derived from self-training in real estate transactions and office work.  Claimant had worked her way up into a professional career in which she performed essential, profitable tasks in a small town law firm.  Prior to her work injuries claimant was an integral part of the Cross Law Firm and was largely responsible for many of the firm’s day to day functions.  Her work allowed attorney Cross to perform more functions which increased the profitability of his firm.  Following her fall and her motor vehicle accident claimant has been significantly impacted in her ability to perform work for defendant-employer.  It is undisputed by defendant-employer, through its own admissions, that claimant cannot perform any more than half of the work for which she previously had responsibility.  Claimant’s disability has adversely impacted Mr. Cross and his interaction with his clients.  Claimant’s work prior to her injury was not particularly physical or even more physical than her present work duties.  She could not realistically retrain herself for less physical work as her prior work had little physical activity other than her filing duties.  There do not appear to be additional accommodations that defendant-employer can provide to make claimant more productive beyond her 4-hour work day at this time.  While defendant-employer has continued to employ claimant in an approximately half-time, accommodated employment position it is not realistic to believe that claimant could genuinely compete for alternative employment in or near Meservey, Iowa should she not be employed by defendant-employer.  Claimant has significant restrictions, including the present limitation to a 4-hour work day assigned by her two treating physicians.  While the presiding deputy found that Dr. Stoken provided claimant with restrictions, he noted that Dr. Stoken did not limit claimant on a time basis and suggests claimant could work a 40-hour work week.  Such finding is not adopted on appeal.  Dr. Stoken recognized the 4-hour restriction of both treating physicians and provided additional functional limitations.  There is no likelihood that under claimant’s present physical condition she could return to “all of her prior sedentary jobs” as was found in the arbitration decision.  If claimant cannot perform her current position for more than 4 hours per day there is little basis upon which one can find she can go back full time at her prior, similar positions.  Claimant has a significant actual loss of her earnings.  Even if claimant were to undergo further injection therapy – of which she apparently has agreed to at the time of the hearing – there is no indication that claimant’s present restrictions could be lifted. Claimant’s condition is not surgical and her actual permanent impairment of 13 percent is not excessive as when compared to her activity restrictions.  Claimant has returned to work within the restrictions set forth by her treating physicians and therefore there is sparse basis to conclude claimant significantly lacks a motivation to work as she is working.  Claimant attended extensive local physical therapy and has returned to work as allowed by her treating physicians. 

 
Having considered claimant’s age, educational background, employment history, physical situs of her injury, her inability to return to full time work after the injury, her motivation level, her permanent impairment rating, as well as her ability to retrain and all other industrial disability factors identified by the Iowa Supreme Court, it is concluded claimant has sustained a 55 percent loss of her earning capacity.  Such a finding entitles claimant to 275 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 55 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  The parties have stipulated that claimant’s weekly compensation rate is $441.34 and that rate is confirmed by the division. 

ORDER


IT IS THEREFORE ORDERED that the arbitration decision of September 17, 2013 is AFFIRMED AS MODIFIED and that.
 
Defendants shall pay to claimant two hundred seventy-five (275) weeks of permanent partial disability benefits at the rate of four hundred forty-one and 34/100 dollars ($441.34) per week commencing on July 14, 2010.

 
Defendants shall be entitled to the credit stipulated to in the hearing report.

 
Defendants shall pay interest on all accrued benefits pursuant to Iowa Code section 85.30.

 
Defendants shall reimburse claimant’s costs in the amount of one hundred six and 11/100 dollars ($106.11).

Defendant shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.
Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.
Signed and filed this ___5th ________ day of May, 2014.
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