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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

JUDY GREENHAW,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 1252402, 1252403

HEINZ U.S.A.,
  :



  :          ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Judy Greenhaw, has filed a petition in arbitration and seeks workers' compensation benefits from Heinz U.S.A., defendant employer, and Liberty Mutual Insurance Company, defendant insurance carrier.  The case was heard before the undersigned on March 19, 2001, at Davenport, Iowa.  The evidence in these cases consists of the testimony of claimant, Barbara Mohror, Mary Ash, Sean Blankley, joint exhibits A-D, F, G, J, and K .  The cases were considered fully submitted at the close of the hearing.  Both parties filed excellent post-hearing briefs.

ISSUES

With regard to file number 1252402 the issues are:

1. Whether claimant sustained an injury arising out of and in the course of her employment on August 15, 1997;

2. Whether claimant's alleged injury is the cause of either permanent or temporary disability;

3. Whether claimant is entitled to healing period benefits from August 17, 1998 through September 27, 1999; and

4. Whether claimant is entitled to permanent partial disability benefits.

With regard to file number 1252403 the issues are:

1. Whether claimant sustained an injury on August 17, 1998, which arose out of and in the course of her employment;

2. Whether claimant's alleged injury is the cause of either permanent or temporary disability;

3. Whether claimant is entitled to healing period benefits from August 17, 1998 through September 27, 1999; and

4. Whether claimant is entitled to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned, having heard and considered all the evidence received at the hearing, makes the following findings of fact:

Claimant alleges that she has sustained cumulative injuries to both her right and left knee, which entitles her either to benefits for a scheduled member to each knee or to simultaneous bilateral injury benefits pursuant to Iowa Code section 85.34(2)(s).  

The claimant is a long time employee of defendant employer, having worked there some twenty-some years.

Defendants here contend that there is no evidence of either a traumatic or a cumulative trauma injury to either of claimant's knees that establishes she has sustained injuries arising out of and in the course of her employment.

Defendants persuasively point out that in claimant's claim for social security disability benefits filed in February 1999, both physicians who offer opinion in this record, Ralph H. Congdon, M.D., and William Catalona, M.D., checked the “no” box when asked if her condition was due to injury or illness arising out of her employment.  (Joint Exhibit A, Page 33; Joint Exhibit D, Page 38)

Defendants persuasively point out that there is no causation opinion in this record to support claimant's contention that she has sustained an injury arising out of and in the course of her employment.

In 1984 the claimant underwent an arthroscopic lateral release on her left knee.  There was no evidence at that time of a meniscus tear and the claimant returned to full duty work for defendant employer.  The claimant then continued to work full duty for defendant employer until she fell at home on August 17, 1998, aggravating her preexisting left knee condition.  At that time the claimant was diagnosed with a tear of her left medial meniscus for which she eventually underwent surgical repair in October 1998.  The claimant formally retired from her job at defendant employer in March 1999, due to her left knee problems.  As a result of that retirement the claimant has received social security disability benefits as well as group disability benefits due to her degenerative, arthritic condition of her left knee.

Claimant also receives pension payments as a result of her retirement.

The claimant last physically worked for defendant employer as a full duty, full-time retort operator on August 15, 1999.  Claimant's fall at home on August 17, 1998, was the precipitating cause for her need for surgery in October 1998, which signaled the end of her employment for defendant employer.

With regard to file number 1252403 it is clear that the event of injury that claimant alleges, that is an alleged injury date of August 17, 1998, is a day when the claimant had fallen at home.  The claimant had last worked for defendant employer on August 15, 1998.  The claimant at that time did not injure her right knee, thus, there is no way this alleged injury could possibly qualify as a bilateral cumulative trauma to both knees.  The fall aggravating claimant's knee problems occurred on a Sunday.  Since the claimant had last worked on Friday, August 15, 1998, she had worked full duty without restrictions.  The claimant was not walking with a cane or crutches as of August 15, 1998.  On August 15, 1998, when the claimant left work she had no scheduled visits to be seen by any physicians for either any complaints of right or left knee pain and fully intended to return to work at her next scheduled shift.  When the claimant tripped over the walnut at home she was not on her way to work for defendant employer.

Claimant has failed to establish that the August 17, 1998 fall is an injury arising out of and in the course of her employment.  Thus, any issues of further entitlement to benefits from this file are moot.

As defendants point out, other than claimant's history of alleged cumulative trauma, the only history of any alleged injury with regard to the August 15, 1997 pled injury date is found at joint exhibits D, page 33, and joint exhibit B, page 130.  On that date claimant sought treatment at the Muscatine General Hospital, where records indicate that claimant reported an accident that happened at home ten days prior to August 15, 1997.  (Jt. Ex. B, p. 130)  Claimant's treating physician at that time, Dr. Catalona, simply states in his note of August 15, 1997, that the claimant had a flare-up of the left knee.  (Jt. Ex. D, p. 33)  No mention is made at this time of the right knee.  Claimant lost no time from work as a result of this alleged injury.  The claimant continued to work after this incident as a retort operator without work restrictions until her last day on the job on August 15, 1998.  As defendants point out, other than claimant's testimony, no medical evidence or opinion exists to substantiate her claims that she suffered a permanent cumulative trauma injury on August 15, 1997.  Claimant's personal orthopedic physicians, both Dr. Congdon and Dr. Catalona, are the only two experts to provide any opinion with regard to causation in either of these two cases.  In his social security disability benefits statement completed on February 10, 1999, Dr. Catalona indicated that claimant's injury did not arise out of her employment for defendant employer.  (Jt. Ex. D, p. 38)  Claimant never deposed or solicited any additional opinions from Dr. Catalona.

Dr. Congdon’s opinions are set forth in his social security disability statement dated February 12, 1999, joint exhibit A, page 33; his deposition, joint exhibit J; and his February 8, 2001, report to claimant's attorney, joint exhibit A, pages  31-32.  In addition to indicating that the injury did not arise out of claimant's employment, in his statement supporting her claim for social security disability benefits, Dr. Congdon has stated that claimant's physical activities during her employment at defendant employer and all of her various falls did not hasten the progression of her arthritis, a condition that was not caused by her employment for defendant employer and a condition that would continue to progress regardless of her employment for defendant.  (Jt. Ex. A, pp. 31-32)

There are no medical opinions in this record that support claimant's contention that she sustained an injury arising out of and in the course of her employment on either August 15, 1997, or August 17, 1998.  Without medical expert causation opinions the claimant's petitions must fail.

CONCLUSIONS OF LAW

The first issue to be taken up in each of the files is whether the claimant sustained an injury on August 15, 1997, or August 17, 1998, which arose out of and in the course of her employment.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

Claimant fell at home on August 17, 1998.  That is clearly not an injury arising out of and in the course of her employment and thus, it is determined that claimant's petition in file number 1252403 must be and is dismissed.  All other issues with regard to file number 1252403 are rendered moot.

With regard to file number 1252402, claimant's alleged date of injury August 15, 1997, no medical opinion supports claimant's contention that she sustained an injury arising out of and in the course of her employment on that date.  Both her treating physicians have offered the opinion that her arthritis was not aggravated by the work she performed and it is clear that the medical records on claimant's alleged date of injury indicate that she fell at home.  Claimant has failed to establish that she sustained an injury arising out of and in the course of her employment on August 15, 1997, thus, all issues with regard to file number 1252402 are also rendered moot.

ORDER 

THEREFORE, IT IS ORDERED WITH REGARD TO EACH FILE:

That claimant take nothing from these files.

That each party bear their own costs in this matter.

That defendants file claim activity reports as required by the agency.

Signed and filed this ___________ day of June, 2001.

____________________________________


TERESA K. HILLARY

DEPUTY WORKERS’
COMPENSATION COMMISSIONER

Copies to:

Mr. Gary Papenheim

Attorney at Law

234 3rd Street Box P.

Parkersburg IA 50665

Mr Peter J Thill

Attorney at Law 

600 Union Arcade Building
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