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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

STEVE MYLAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :

VAN METER COMMUNITY SCHOOL
  :                          File No. 5025118

DISTRICT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMCASCO INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :          Head Note No.:  1402.40; 1802; 1803
______________________________________________________________________

STATEMENT OF THE CASE

Steve Mylan, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Van Meter Community School District and its insurer, EMCASCO Insurance Company, as a result of an injury he allegedly sustained on March 31, 2006 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa on April 27, 2009.  The evidence in this case consists of the testimony of claimant, David Speiker and Greg DeTimmerman and joint exhibits 1 through 17 and 19 through 21.

ISSUES

Whether the alleged injury is a cause of temporary disability for the period April 15, 2006 through September 13, 2006;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability.
FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:

Steve Mylan, claimant, was born in 1948, making him 60 years old at the time of the evidentiary hearing.  (Claimant’s Testimony)  He is a high school graduate and he has vocational training in forklift operation.  (Cl. Testimony)  He is right-hand dominant.  (Cl. Testimony)  Claimant’s work history includes 1 year as a laborer making pallets, 34 years as a warehouseman loading and unloading trucks at Super Valu and 3 years filing warehouse orders at a medical equipment manufacturer.  (Cl. Testimony and Exhibit 16, page 5)  The job at Super Valu required him to lift up to 100 pounds and drive a forklift.  (Cl. Testimony)  The Super Valu job was covered by a Teamster’s union contract and claimant’s ending pay was $16.50 when the business closed in 2001 or 2002.  (Cl. Testimony and Ex. 16, p. 6)  Claimant started to draw a Teamster’s pension and he could not work in a manufacturing plant and draw his pension so he ended his employment at the medical equipment manufacturer.  (Cl. Testimony)  He was paid approximately $11.00 per hour at the medical equipment manufacturer and lifted up to 75-80 pounds frequently in the job.  (Cl. Testimony)
Claimant is a Type I diabetic.  (Cl. Testimony; Ex. 1, p. 7; Ex. 9, p. 4)  He had quadruple coronary bypass grafting in 1999.  (Cl. Testimony; Ex. 9, p. 4 and Ex. 16, p. 11)  On July 28, 2000, Sue Donahue, D.O., at the Family Medical Center, limited claimant’s work to 40 hours a week because of “medical problems” including diabetes, which was managed by medication and multiple cardiovascular conditions.  (Ex. 1, pp. 2-3)  On September 6, 2001, Dr. Donahue saw claimant for a three week history of bilateral shoulder pain after loading hay and prescribed a medication.  (Ex. 1, pp. 4-5)  In June 2002, Dr. Donahue saw him to renew his various medications.  (Ex. 1, pp. 6-8)  When claimant’s blood pressure was checked on June 24, 2004, he reported one week of right shoulder pain and he did lifting at work.  (Ex. 1, p. 9)
Claimant began working for Van Meter Community School District, defendant‑employer, (hereinafter Van Meter Schools) as a full-time custodian on July 14, 2005.  (Cl. Testimony)  The job required claimant to clean and sweep hallways, clean offices and classrooms, scrub floors, mop floors, vacuum floors and empty trash containers and wastepaper baskets.  (Cl. Testimony; Ex. 12, p. 1 and Ex. 16, p. 4)  Claimant passed a pre-employment physical.  (Cl. Testimony and Ex. 1, pp. 10-12)  He was paid $9.50 per hour and worked 8 hours a day, 12 months a year.  (Cl. Testimony and Ex. 14, pp. 1-3)
On March 8, 2006, claimant was seen by a physician’s assistant for his regular diabetic check.  (Ex. 1, p. 13)
Claimant testified that he seemed to do more cleaning than usual the week of March 27, 2006.  (Cl. Testimony)  By March 31, 2006, claimant’s right shoulder and hand were sore and he sustained a stipulated injury.  (Cl. Testimony; Ex. 16, pp. 6-7 and hearing report)  At the time, claimant was working 40 hours a week.  (Ex. 14, p. 2 and Ex. 15, p. 1)  On April 3, 2006, claimant was seen at the Family Medical Center for complaints of right shoulder pain, right leg weakness and right hand tingling; the Family Medical Center assessed him as having right rotator cuff strain/impingement syndrome, prescribed medication and directed him to physical therapy.  (Ex. 1, p. 14 and Ex. 2, p. 1)  Claimant’s initial evaluation for physical therapy for complaints of right sided shoulder pain that went down to his arm was on April 4, 2006.  (Ex. 2, pp. 2-4)  Claimant took April 3 and April 4, 2006 as sick days from work.  (Ex. 15, p. 1)  David Speiker, building and grounds director for Van Meter Schools and claimant’s supervisor, testified that claimant last worked on April 14, 2006.  (Defendant’s Testimony and Ex. 15, p. 1)
Sometime in April 2006 claimant visited with Sandra Meserve, assistant to the superintendent of Van Meter Schools, Greg DeTimmerman, at her home and turned in his keys, was not specific as to whether he had a work injury and she made a personal reference to the fact that she had received treatment at Adel Chiropractic, Inc.  (Cl. Testimony and Ex. 21, internal pp. 3-13)  Claimant resigned sometime after April 14, 2006.  (David Speiker’s Testimony)  Claimant testified that he resigned because it was too much to ask other employees to do his job.  (Cl. Testimony)
Claimant had care at Adel Chiropractic, Inc. on April 17, 2006 for right shoulder and right hand complaints.  (Ex. 3, pp. 1-3)  The chiropractic notes are for the most part illegible, but it appears the chiropractor noted on April 25, 2006 “no work unable to lift.”  (Ex. 3, p. 4)  Claimant testified that he had no slip taking him off work.  (Cl. Testimony)  It is therefore found that in April 2006 no medical care provider took claimant off work and the chiropractor’s note on April 23, 2006 was merely what claimant reported.  The physical therapy that began on April 4, 2006 ended on May 10, 2006 after eight treatments.  (Ex. 2, pp. 1-11)  Claimant saw a physician’s assistant at the Family Medical Center on May 12, 2006 seeking a shoulder injection and the physician’s assistant made an assessment of right rotator cuff strain with possible partial or full-thickness tear and did not think it would be of use, but thought claimant should get an MRI and be referred to an orthopedist.  (Ex. 1, pp. 15-16)  The chiropractic care claimant began on April 17, 2006 ended on May 24, 2006 after nine treatments.  (Ex. 3, p. 4)  
Sometime in June 2006 claimant contacted an attorney and was told he could have a cumulative injury.  (Cl. Testimony)  A representative of Van Meter Schools workers’ compensation insurer, EMC insurance (hereinafter EMC) took a recorded statement on June 26, 2006.  (Ex. 16, p. 1)  Claimant stated he was not sure whether any doctor had given him a slip to be off work and if he did have slips he did not give them to Van Meter Schools.  (Ex. 16, pp. 9-10)  Claimant filled out an employee’s report form dated June 30, 2006.  (Cl. Testimony and Ex. 11, p. 1)  The employee report form states claimant was off work April 3, 2006 and had not returned to work and his pay was $9.50 per hour.  (Ex. 11, p. 1)
The EMC representative referred claimant to Kary Schulte, M.D., board certified orthopedic surgeon.  (Ex. 5, p. 1 and Ex. 19, p. 1)  Dr. Schulte saw claimant on September 14, 2006; reviewed x-rays; noted claimant reported pain and loss of range of motion in the right shoulder and mild subjective numbness in his hand; made assessments of right shoulder impingement syndrome and probable right shoulder rotator cuff tear; and recommended claimant have an arthrogram to confirm or rule out a rotator cuff tear.  (Ex. 5, pp. 1-2)  Dr. Schulte released claimant to return to work with restrictions on September 14, 2006.  (Ex. 5, p. 13)  The right shoulder arthrogram was done on September 18, 2006 and was interpreted to show a rotator cuff tear.  (Ex. 4, p. 1)  Dr. Schulte saw claimant on September 18, 2006, noted the arthrogram confirmed a full-thickness rotator cuff tear and the doctor discussed treatment alternatives and claimant chose to have surgery.  (Ex. 5, p. 2)  On September 27, 2006, claimant was seen at the Family Medical Center for what appears to have been a pre-surgery physical.  (Ex. 1, pp. 17-19)  In a letter dated October 3, 2006, the EMC representative approved the surgery scheduled by Dr. Schulte and sent claimant a check for temporary total disability effective September 18, 2006.  (Ex. 17, p. 4; Ex. 18, p. 1)
On October 4, 2006, Dr. Schulte performed surgery consisting of right shoulder arthroscopy, subacromial decompression and mini open right rotator cuff repair.  (Ex. 6, p. 1)  Dr. Schulte’s postoperative diagnoses were right shoulder impingement syndrome and right shoulder rotator cuff tear.  (Ex. 6, p. 1)  Dr. Schulte saw claimant on October 11, 2006, directed him to physical therapy, kept claimant in a shoulder immobilizer except when working on range of motion exercises and gave him a work release.  (Ex. 5, p. 3)  Claimant’s initial evaluation for the physical therapy ordered by Dr. Schulte was October 16, 2006.  (Ex. 2, pp. 12-13)  Dr. Schulte saw claimant for follow-up on November 2, 2006, November 30, 2006 and December 28, 2006 and each time continued physical therapy.  (Ex. 5, pp. 3-4)  On December 28, 2006, Dr. Schulte released claimant to return to work with restrictions.  (Ex. 5, pp. 4, 15)  The physical therapy begun on October 16, 2006 ended on January 24, 2007 after approximately 13 sessions.  (Ex. 2, pp. 12-18)  When Dr. Schulte saw claimant on January 25, 2007, he released him to return to work without restrictions and to return to see him as necessary.  (Ex. 5, pp. 4-5, 12, 16)
In a letter dated January 29, 2007, an EMC representative responded to a January 10, 2007 letter from claimant’s attorney and made certain adjustments to claimant’s healing period benefits including payment beginning September 14, 2006.  (Ex. 17, pp. 5-6 and Ex. 18, pp. 2-3)

In a letter dated February 6, 2007 to Mr. DeTimmerman and Mr. Speiker, claimant’s attorney wrote that claimant had been released to return to work without restrictions and asked whether claimant could return to his custodial job in the near future.  (Ex. 3, p. 1)  Mr. DeTimmerman responded in a letter dated February 26, 2007 that there were no custodial positions open, he did not anticipate any openings in the near future, but if any openings occurred in the future they would “entertain” rehiring former employees and stated they were always interested in securing individuals who could serve as “substitute” custodians.  (Ex. 13, p. 2)  Claimant’s attorney responded in a letter dated March 2, 2007 and asked that claimant be included on a list of substitute custodians and that claimant be contacted if a full-time position might open up in the future.  (Ex. 13, p. 3)
In a letter dated March 28, 2007, Dr. Schulte responded to a February 23, 2007 letter from an EMC representative.  (Ex. 5, p. 7)  Dr. Schulte opined that claimant had a permanent impairment of one percent of the right upper extremity, which converts to one percent of the person as a whole using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, based on range of motion and normal motor strength in the right shoulder.  (Ex. 5, p. 7)
Claimant’s attorney referred him to John Kuhnlein, D.O., board certified in occupational and environmental medicine and certified independent medical examiner, for an independent medical examination.  (Ex. 9, pp. 1-2)  Dr. Kuhnlein reviewed medical records, took claimant’s history, examined him on May 31, 2007 and prepared a report dated June 22, 2007.  (Ex. 9, pp. 1-15)  In his report, Dr. Kuhnlein noted claimant described tingling in the median nerve distribution of his right hand that had been present since treatment began for his injury and suggested claimant have EMG, nerve conduction studies to determine if he had possible right carpal tunnel syndrome.  (Ex. 9, pp. 3, 7, 8)  Dr. Kuhnlein noted that claimant was a diabetic, which was a risk factor for carpal tunnel syndrome, but the physical examination was specific to the right upper extremity and was “not generalized across multiple nerves, as one might expect with a diabetic peripheral neuropathy.”  (Ex. 9, pp. 7-8)  Dr. Kuhnlein rated claimant’s permanent impairment as four percent of the right upper extremity, which converts to two percent of the whole person using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, based on loss of range of motion and decrements in strength in the shoulder.  (Ex. 9, p. 8)  Dr. Kuhnlein assigned permanent restrictions:  “With respect to material handling, I would suggest that he lift, push or pull 30 pounds occasionally from floor to waist, 30 pounds occasionally from waist to shoulder, and 10 pounds occasionally over the shoulder.  I would suggest that he work occasionally at or above shoulder height.  I think that he would be safe working on ladders.  I would suggest occasional vibratory or power tool use at or above shoulder height.  There are no specific environmental or personal protective equipment restrictions.”  (Ex. 9, pp. 8‑9)  Dr. Kuhnlein also thought that with accommodation in terms of lifting and over‑the‑shoulder activity claimant could return to full-time employment as a school custodian.  (Ex. 9, p. 9)  Dr. Kuhnlein also noted that claimant reported that the surgery had helped his shoulder quite a bit.  (Ex. 9, pp. 2, 6)
In a letter dated August 24, 2007, an EMC representative provided Dr. Kuhnlein’s report to Dr. Schulte and asked him to respond to certain questions.  (Ex. 5, p. 9)  Dr. Schulte responded in a letter dated September 5, 2007 and wrote that he did not believe permanent work restrictions were necessary as a result of the right shoulder injury and/or surgery; it was his opinion claimant sustained a one percent functional impairment to the body as a whole; he did not examine claimant with provocative testing to determine whether he had signs or symptoms of carpal tunnel syndrome on September 14, 2006; and he had no opinion regarding claimant’s hand complaints or a diagnosis of carpal tunnel syndrome.  (Ex. 5, pp. 9-10)
Claimant’s attorney wrote a letter to an EMC representative dated November 14, 2007, indicating claimant was aware the Van Meter Schools had advertised for a full‑time custodian two weeks prior, but despite his February 6, 2007 letter, claimant was not contacted regarding returning to work and the attorney stated these facts would affect claimant’s claim for industrial disability.  (Ex. 13, p. 4)  The EMC representative responded to claimant’s attorney’s “letters” of November 14, 2007 in a letter dated November 20, 2007 and stated that Dr. Schulte was unable to answer questions regarding claimant’s alleged hand symptoms and claimant was to be seen by Teri Formanek, M.D., board certified orthopaedic hand surgeon.  (Ex. 13, p. 5 and Ex. 19, p. 7)  The EMC representative also stated in the November 20, 2007 letter that she had contacted Van Meter Schools and was advised they did not recall receiving a job application from claimant.  (Ex. 13, p. 5)
Dr. Formanek saw claimant on January 8, 2008 for evaluation of his right hand, reviewed records, examined him, made an assessment of right hand paresthesias, noted his symptoms were a little bit unusual in that he did not have variability in his paresthesias and ordered an EMG nerve conduction study.  (Ex. 7, pp. 1-2)  Also on January 8, 2008, Dr. Formanek released claimant to return to work without restrictions.  (Ex. 7, p. 3)  The EMG nerve conduction study was done on January 16, 2008 and the doctor interpreting it formed impressions of mild sensory peripheral neuropathy and no evidence of superimposed right carpal tunnel syndrome, right ulnar nerve entrapment nor acute right upper extremity radiculopathy.  (Ex. 7, p. 5)  In a letter dated January 22, 2008 to an EMC representative, Dr. Formanek wrote that the results of the study indicated a mild sensory peripheral neuropathy and this was unlikely related to work activities and most likely related to his diabetic condition.  (Ex. 7, p. 6)
On January 26, 2008, claimant was seen at a chiropractic clinic for lower back and left leg complaints that he believed began three weeks prior.  (Ex. 8, pp. 1-2)  In a letter dated March 12, 2008, Dr. Formanek responded to an EMC representative’s letter of February 22, 2008 and wrote:
I cannot state to a reasonable degree of medical certainty the [sic] Mr. Mylan’s right hand symptoms have been materially or permanently aggravated by his work as a custodian for the Van Meter Schools.  I believe that there is a significant contribution to his symptoms from his underlying peripheral neuropathy and that is more likely than not the cause for his symptomatology.

(Ex. 7, p. 7)

Claimant received chiropractic treatment on December 8, 2008 for complaints of upper back pain, lower neck pain and occasional headaches and was assessed as having cervical and thoracic strains.  (Ex. 10, p. 1)
Claimant applied for Social Security Disability, alleging disability since April 1, 2006.  (Ex. 20, p. 1)  His claim was initially denied, but he appealed the denial.  (Cl. Testimony)  Claimant had previously applied for Social Security Disability in 2002 after his warehouse job ended.  (Cl. Testimony)  On February 4, 2009, an administrative law judge found that claimant was disabled under the Social Security Act since April 1, 2006.  (Ex. 20, p. 5)
Defendants’ attorney wrote a letter to Dr. Schulte dated April 9, 2009 and asked him to respond to certain questions.  (Ex. 5, p. 11)  Dr. Schulte responded in a letter dated April 10, 2009 and wrote that he had not seen claimant since January 25, 2007; on January 25, 2007 he released claimant to return to work without restrictions and given the fact he had not worked at Van Meter Schools since April 2006, he (the doctor) would not attribute any current inability to work that claimant might now allege to his right shoulder injury with Van Meter Schools; he stood by his January 25, 2007 opinion that as of January 25, 2007, claimant “was capable of returning to full duty work with [sic] restrictions with respect to his right shoulder condition;” and he disagreed with the Social Security Administration’s determination “the extent it attributes [claimant’s] claim to inability to work and/or current functional limitations to his right shoulder condition.”  (Ex. 5, pp. 11-12)
Claimant’s medical expenses and some temporary and permanent disability benefits have been paid.  (Ex. 17, pp. 1-3)
Claimant testified to the following at the evidentiary hearing (April 27, 2009).  In April 2006 no doctor took him off work.  He did not remember working from April 5, 2006 through April 14, 2006 despite his timecard indicating he did.  He voluntarily resigned and he has not reapplied for any job at Van Meter Schools.  He applied for two jobs as a custodian and was offered one of the jobs, but turned down the offer because the job was “clear on the east side of Des Moines.”  He last applied for a job five or six months prior to January 2009.  His monthly Teamster pension of approximately $1,650.00 ended once he was approved for Social Security Disability.  He still has some pain and range of motion problems with his right shoulder.  He has difficulty lifting, sleeping on his right side, shoulder pain caused by repetitive activity, numbness and tingling in the right hand and difficulty with fine motor skills of the right hand.  When Dr. Schulte released him to return to work in January 2007, he had problems with his right shoulder.  The right shoulder surgery made his condition better, but he still has symptoms.  (Cl. Testimony)
CONCLUSIONS OF LAW

The first issue to be resolved is whether the alleged injury is a cause of temporary disability for the period April 15, 2006 through September 13, 2006.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant sustained a stipulated injury on March 31, 2006.  Following the injury, he returned to work until April 14, 2006 when he voluntarily resigned.  No doctor took him off work in any time between April 15, 2006 and September 13, 2006.  No doctor has opined that the period in question caused claimant to be unable to work or caused a temporary disability.  Claimant has failed to prove he is entitled to temporary disability benefits for the period April 15, 2006 through September 13, 2006.
The next issue to be resolved is whether the alleged injury is a cause of permanent disability.

The law regarding burden of proof and causation cited above is applicable, but will not be repeated.
Claimant sustained a stipulated injury on March 31, 2006.  He subsequently had surgery by Dr. Schulte.  Both Dr. Schulte and Dr. Kuhnlein opined that claimant has a permanent impairment of the right shoulder from the injury and surgery.  Those opinions are uncontradicted.  Dr. Kuhnlein has suggested restrictions, but Dr. Schulte has not.  Claimant has proved the March 31, 2006 injury caused a permanent disability of the right shoulder.
Upon examination, Dr. Kuhnlein suspected that claimant had possible carpal tunnel syndrome and suggested testing.  Dr. Formanek, who had the testing done and after reviewing the testing, which showed no evidence of right carpal tunnel syndrome, opined that claimant’s hand symptoms were not caused by his work at Van Meter Schools.  No doctor has definitively opined that claimant has carpal tunnel syndrome caused by his work at Van Meter Schools.  Claimant has not proved that he has carpal tunnel syndrome or a permanent disability from it caused by his work.
The last issue to be resolved is the extent of claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 60 years old at the time of the evidentiary hearing.  He is a high school graduate and has vocational training in forklift operation.  His work was primarily as a warehouseman, which he did for 34 years.  He left that work when the warehouse facility closed and he subsequently found work he could do and still receive his Teamster’s pension.  He sustained a work injury and eventual permanent disability to his right shoulder while working as a custodian.  He was earning $9.50 per hour working 40 hours a week at the time.  After the injury he returned to work at Van Meter Schools doing the same job until he voluntarily resigned.  He had right shoulder surgery by Dr. Schulte, who rated claimant’s impairment as one percent of the body as a whole and released him to return to work without restrictions.  Dr. Kuhnlein, who performed an independent medical examination, rated claimant’s impairment as 2 percent of the body as a whole and suggested restrictions of occasionally lifting, pushing or pulling 30 pounds, from floor to waist and waist to shoulder and 10 pounds occasionally over the shoulder.  Dr. Kuhnlein thought with accommodations claimant could return to full‑time custodial employment as a school custodian.  Van Meter Schools has not offered claimant employment and he has not applied for employment there.  Claimant has virtually made no attempt to find employment and his post surgery earnings are unknown.
It appears that claimant could not do warehouseman work, but he had disqualified himself from doing such work prior to working for Van Meter Schools in order to receive his pension.  Claimant’s diabetes and coronary condition do not appear to have significantly affected his earning capacity either immediately before or after the work injury on March 31, 2006.  When all relevant factors are considered, claimant has a 15 percent loss of earning capacity/industrial disability as a result of the March 31, 2006 injury.  This finding entitles claimant to 75 weeks of permanent partial disability benefits (15 percent x 500 weeks).
ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of two hundred fifty-three and 90/100 dollars ($253.90) per week from January 26, 2007.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this _____14th_____ day of August, 2009.

   ________________________







CLAIR R. CRAMER






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Thomas M. Werner

Attorney at Law

1441 – 29th St., Ste. 111

West Des Moines, IA  50266-1309

thomasmwerner@msn.com
Ann Calhoun Spellman

Attorney at Law

801 Grand Ave., Ste. 3700

Des Moines, IA  50309-8004

spellman.ann@bradshawlaw.com
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10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


