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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

SUTKA MUHAMEDAGIC,
  :



  :


Claimant,
  : 

File No. 5011839



  :

vs.

  : 

     A P P E A L



  :                       

IBP/TYSON FOODS, INC. a/k/a
  : 

   D E C I S I O N

TYSON FRESH MEATS, INC.,
  :



  :                         


Employer,
  :



  :                        


Self-Insured,
  :       


Defendant.
  :    Head Note Nos.: 1803; 3000; 1402.3

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis and modifications on the assessment of a penalty:

Defendant appeals the presiding deputy commissioner’s findings that claimant sustained a work injury that arose out of and in the course of her employment on February 11, 2004, resulting in a 20 percent industrial disability.  Defendant also appeals a penalty assessment in the amount of $20,000.00 which was assessed for an unreasonable claims investigation.  Having reviewed the record de novo on appeal and after considering the arguments of the parties it is concluded that the presiding deputy’s findings that claimant’s injury arose out of and in the course of her employment and resulted in a 20 percent industrial disability are well-reasoned, supported by the overwhelming evidence in the file, and are affirmed.  The deputy’s assessment of a penalty requires additional analysis as I disagree with one of the deputy’s factual findings and his basis for assessing the penalty.

The presiding deputy assessed a penalty in the amount of $20,000.00 after finding that defendant’s reliance upon the opinion of Dr. Kirkle to avoid payment of this claim was unreasonable.  The deputy found that Dr. Kirkle’s care, diagnosis, and causation opinions were not reasonable and defendant’s improperly relied upon the opinions in denying claimant treatment and compensation benefits.  The deputy’s finding that Dr. Kirkle’s opinions were not reasonable was based upon the fact that Dr. Kirkle incorrectly reported that claimant had “no history of a prior back problem” and that he diagnosed a vascular problem without a physical examination or testing.  (Arbitration Decision, page 9)  While I agree that Dr. Kirkle’s opinions were ultimately proven incorrect and were most-likely substandard, it was in error to find that Dr. Kirkle failed to perform a physical examination of claimant prior to diagnosing a vascular condition.  On February 17, 2004, Dr. Kirkle diagnosed “right leg radiculopathy versus vascular problems per history” and noted that the conditions were not work-related.  (Exhibit F-3)  Moreover, Dr. Kirkle on that date tested claimant’s reflexes and performed a further physical examination.  It was accurate to note that Dr. Kirkle’s report that claimant had no history of a prior back problem was contradicted by the medical records in the possession of defendant.  In review of the record and arguments from the parties it is more troubling that defendant provided Dr. Kirkle with a video of claimant’s position of “flush rectums” but did not provide him with a video of the position “inspect fecal” – the position that she performed for nearly two weeks immediately prior to her injury on February 11, 2004.  

Defendant makes the legitimate argument that in a penalty case it should be able to accept at face value a medical opinion from a treating physician.  However, defendant’s argument is undercut by its own failure to provide to the treating physician a job video which demonstrates the actual employment duties and stressors for the period immediately prior to the alleged date of injury. 

It is concluded that a penalty remains proper in this case as defendant’s denial of claimant’s back injury was based solely upon Dr. Kirkle’s opinion and the foundation for his opinion was known by defendant to be erroneous.  A penalty is imposed to discourage unreasonable delays and unreasonable denials of valid claims.  The record reflects that following the receipt of Dr. Kirkle’s letter of August 9, 2004 defendant was aware that his medical opinion was based upon the doctor’s review of the video of the “flush rectums” position.  However, following receipt of Dr. Kirkle’s letter, claimant’s counsel informed defendant that its own records established that prior to the alleged injury, claimant worked in the position of “inspect fecal” which required her to bend over to perform her job duties.  Further, defendant was served with the medical opinion of Farid Manshadi, M.D. dated June 28, 2005, in which Dr. Manshadi reported that between January 20, 2004, and February 9, 2004, claimant worked in the monitor fecal position which Dr. Kirkle was not made aware of.  As previously discussed, Dr. Manshadi’s observation is supported by defendant’s “medical card report” which is included in the record as Exhibit 9.  Thereafter, defendant continued to rely upon the opinion of Dr. Kirkle rather than request Dr. Kirkle to re-evaluate his opinion considering an accurate history of claimant’s employment duties immediately prior to her work injury.  For that reason it is concluded that after defendant was made aware of the error in Dr. Kirkle’s prior medical opinion but failed to correct that error, defendant’s denial became unreasonable.  Defendant failed to re-evaluate the case promptly when additional information became available to it placing it on notice that its previously reasonable basis for a denial was no longer reasonable.
It is concluded that the proper penalty remains $20,000.00, but the assessment is for the modified reasons set forth above.
IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.

Defendant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 7th day of August, 2007.

           ________________________






       CHRISTOPHER J. GODFREY
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