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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

MATTHEW BARTELS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5030329

CONDON AUTO SALES,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

FARM BUREAU MUTUAL
  :

INSURANCE COMPANY,
  :       Head Note Nos.: 1100; 1402.30



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


Matthew Bartels, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Condon Auto Sales and its insurer, Farm Bureau Mutual Insurance Company, as a result of an injury he allegedly sustained on April 22, 2008 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on June 28, 2010.  The evidence in this case consists of the testimony of claimant, Randy Honeycutt, Craig McReynolds and Kevin Welte and claimant’s exhibits 1 through 12, defendants’ exhibits A through J, and joint exhibits L through P.  Claimant’s exhibit 10 was an actual grain scoop used in grain bin rescue training that was returned to claimant’s attorney for retention and the attorney was instructed to submit photographs or paper evidence in lieu of the scoop itself.  Electronic copies of photographs were received and reproduced and marked exhibit 10 by the undersigned on August 11, 2010.
ISSUES


Whether claimant sustained an injury on April 22, 2008, which arose out of and in the course of employment;


Whether the alleged disability is a scheduled member disability or an unscheduled disability; and

The extent of claimant’s industrial disability.

FINDINGS OF FACT


The deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:


Matthew Bartels, claimant, was born in 1974 making him 35 years old at the time of the evidentiary hearing.  (Claimant’s testimony)  He is a high school graduate and has a two year bachelor of applied service degree in auto mechanics.  (Claimant’s testimony)  His work history has been working as a motor vehicle mechanic.  (Claimant’s testimony)  

In 2003 claimant experienced low back pain, was diagnosed as having congenital spinal stenosis at L3, L4 and L5 and had surgery in April 2003 consisting of L3-S1 laminectomy with forminotomies at L2-3, L3-4, L4-5 and L5-S1; right L3-4 diskectomy; bilateral L4-5 diskectomy and left L5-S1 diskectomy. (Claimant’s testimony, Exhibit 4, page 5, Ex. A, pp. 1-2, Ex. B, pp. 1-4, Ex. C, pp. 1-3, Ex. D, Ex. E and Ex. F)  His treating doctors in 2003, Michael J. Giordano, M.D., and Gordon A. Porter, M.D., did not think the congenital stenosis was work related.  (Exs. D and E)  Following the 2003 surgery claimant returned to work without restrictions.  (Claimant’s testimony)

For income tax purposes claimant earned approximately $47,500 - $45,600, respectively, in wages in tax years 2004 and 2005.  (Ex. I, p. 1)  


Claimant began working as a head mechanic and team leader at Condon Auto Sales, defendant employer, in September 2006.  (Claimant’s testimony)  Claimant’s hourly rate of pay was $19 per hour and he additionally received bonuses or commissions.  (Claimant’s testimony and Ex. P, pp. 12-13)  For income tax purposes he earned approximately $14,000 and $48,000 at Condon Auto Sales respectively, in wages in tax years 2006 and 2007.  (Ex. I, pp. 2-3)

Claimant’s work at Condon Auto Sales was a hands-on supervisor in which he did much mechanic work that ranged from easy or light such as routine maintenance doing such things as replacing air filters and doing lube and oil change jobs to heavy jobs such as repairing and replacing transmissions and engine head gaskets that involved lifting up to 30 pounds.  (Claimant’s testimony, Ex. M, pp 1-25, Ex. N, pp. 1-32, Ex. P, pp. 16-17 and Ex. N, 1-32)  Claimant testified that doing the heavier jobs required lifting up to 50 pounds by himself and sometimes lifting over 100 pounds with help from co-employees or mechanical devices.  (Claimant’s testimony, Ex. 6, p. 4)  From January 1 to April 14, 2008 claimant took no time off work because of back pain.  (Mr. McReynolds’ testimony and Ex. L, pp. 1, 14)  (Craig McReynolds was the service manager at Condon Auto Sales beginning in May 2006.  (Mr. McReynolds’ testimony))  From January 1, 2008 through March 31, 2008 claimant worked between 64.30 and 103.60 hours in two week pay periods.  (Ex. 9, pp. 103)  From February 1, 2008 through March 31, 2008 claimant’s work orders involved a lot of routine maintenance and no transmission replacement and claimant did not lift cylinder heads every day.  (Mr. McReynolds’ testimony and Ex. M, pp. 1-25)

Claimant is a volunteer fire fighter in Nebraska where he resides.  (Claimant’s testimony)  On the weekend of March 29 and March 30, 2008 claimant attended a fire training school session for eight hours each day that involved tractor rescue the first day and agricultural grain bin rescue the second day.  (Claimant’s testimony and Ex. J, pp. 1-4)  The agricultural grain bin rescue involved the use of a hand scoop that would, by claimant’s estimate, hold up to eight pounds, to scoop corn away from an individual trapped in shelled corn. (Claimant’s testimony, Ex. 5, pp. 1-2 and Ex. 10)  Claimant did some scooping of the corn at the fire training school.  (Claimant’s testimony)  

When claimant went to work the following Monday (March 31, 2008) he told co-workers, Brian Barto, Greg Lanegan, and Randy Honeycutt that he had hurt his back the prior weekend at the fire training school.  (Randy Honeycutt’s testimony, Ex. O, pp. 8-9, 13-14, Ex. P, p. 9)  Claimant’s co-workers, Mr. Barto, Mr. Lanegan, Mr. Honeycutt and Mr. McReynolds, did not recall that claimant had injured his back in his work at Condon Auto Sales.  (Ex. O, p. 109, Ex. P, pp. 9-10, Mr. Honeycutt’s testimony and Mr. Reynolds’ testimony)  Claimant sought chiropractic care on April 2, 2008 and the chiropractor recorded that claimant reported feeling constant moderately severe pain on the left in the lower back and “Scooping corn from around people at fire school made his left si [sic] sore and some S1 sciatica.”  (Ex. G)  The chiropractor made an assessment that claimant was suffering acute symptoms and performed adjustments on April 2, 2008 and April 4, 2008.  (Ex. G)  Claimant testified that he had sought chiropractic care in the six months prior to April 2008 but the earliest record of chiropractic treatment in the record is April 2, 2008.  The chiropractic treatment did not provide relief and claimant sought care from his family doctor, David Hoelting, M.D.  (Claimant’s testimony and Ex. H)  

Dr. Hoelting recorded on April 7, 2008 that claimant reported that he had a history of back pain, had quite a bit of pain over the last week and he “had been out lifting at fire school, which set this off pretty good” and had pain going down the leg and pain in the buttocks.  (Ex. H)  Dr. Hoelting made assessments of sciatica, possible nerve impingement, low back or herniated disc, ordered an MRI and prescribed medications.  (Ex. H)  Dr. Hoelting referred claimant to Matthew Johnson, M.D., neurosurgeon, who saw claimant on April 14, 2008, recorded a history of claimant reporting his back pain had been doing well up until the last six months when it started increasing back pain and over the last three weeks had new onset of left leg pain and an epidural flood approximately one week prior did not provide long-term relief; noted the MRI showed disc herniation L4-5 left side; noted claimant did heavy work as a mechanic and the disc herniation was in some way related to the heavy work and recommended surgery.  (Ex. 1, pp. 1-2)


Nancy Thompson, apparently a claims adjuster for Condon Auto Sales’ workers’ compensation insurer, took claimant’s recorded statement on April 18, 2008.  (Ex. 6, p. 1)  Claimant stated he was in full pain at Easter time.  (Ex. 6, p. 6)  (On the western calendar Easter in 2008 was March 23, 2008).  Claimant also stated the pain had progressed to where it was radiating into the left leg and he had complained of the pain at work on the Monday following Easter.  (Ex. 6, p. 7)  

Dr. Johnson performed surgery on April 22, 2008 consisting of redo left L4-5 microdiskectomy with METRx rectractor and his post operative diagnosis was recurrent left L4-5 disc herniation.  (Ex. 2, p. 1)  Claimant was discharged the next day.  (Ex. 2, p. 3)  Dr. Johnson saw claimant for follow-up on May 5, 2008, noted claimant reported he felt much better and was taking no pain medication, and took claimant off work until light duty, lifting no more than 10 pounds would be available.  (Ex. 1, p. 4)  Dr. Johnson wrote a letter dated May 5, 2008 that read in part:
2.  I have no direct evidence whether Mr. Bartels’ condition is related to a work injury.  The nature of his work certainly puts him at risk for low back problems including disk herniation.  He did not relate to me, however, a specific event at work that started his pain.


. . . .
6.  Regarding permanent partial impairment rating.  If it is determined that Mr. Bartels’ injury is work related, his permanent partial impairment rating would fall into the 10% body as a whole, DRE category III, table 15.3.  He has undergone lumbar discectomy and is currently asymptomatic.
(Ex. 1, p. 8)  Dr. Johnson released claimant to return to work with restrictions on May 7, 2008.  (Ex. 1, p. 5)  


Ms. Thompson took the recorded statements on May 30, 2008 of Jerry Eslick and Dan Neenan, whose companies taught the fire training school.  (Ex. 7, p. 1 and Ex. 8, p. 1)  Each generally described what was done at the fire training school but neither had any specific recollection about claimant’s participation.  (Ex. 7, pp. 1-5 and Ex. 8, pp. 1‑7)

Dr. Johnson saw claimant on June 4, 2008, noted he was doing well, released him to return to work without restrictions effective June 9, 2008 and released him from his care to return as needed.  (Ex. 1, pp. 6-7, 9)  Claimant returned to work on June 9, 2008 at Condon Auto Sales doing the same job as “day one.”  (Claimant’s testimony and Ex. N, pp. 12-32) 

In a to whom it may concern letter dated July 24, 2008 Dr. Hoelting wrote:


Matt Bartels has been a patient of mine for a number of years.  There is some question as to whether he might have injured his back with participation in Fire School.  The evidence at this time indicates that the only lifting he was doing was a shoveled weight of 3 lbs., no where near the 20 lb. limit that was recommended at that time.  Also, there is no evidence that he had any difficulty with lifting immediately after the school session.


At this time it is my professional medical opinion that this is not a legitimate claim of concern.

(Ex. 3)


Claimant worked his regular mechanic job at Condon Auto Sales until he left employment there on September 8, 2008 to seek other employment that was lighter duty work.  (Claimant’s testimony, Ex. L, pp. 16-24 and Ex. N, pp. 1-32)  Claimant initially then worked for a prior employer as a mechanic.  (Claimant’s testimony)  For income tax purposes claimant earned approximately $25,000 ($17,000 + $8,000) in wages in tax year 2008.  (Ex. I, p. 5)  In February 2009 he began employment with the state of Nebraska Department of Transportation as a mechanic without accommodation or restrictions at an annual salary of $28,000.  (Claimant’s testimony)  Claimant described that work as lighter work.  (Claimant’s testimony)  The job has better benefits than his job at Condon Auto Sales.  (Claimant’s testimony)

Claimant’s attorney referred him to Myung Cho, M.D., board certified in physical medicine and rehabilitation and acupuncture, for an independent medical examination.  (Claimant’s testimony)  Dr. Cho reviewed medical records, took claimant’s history, did a physical examination of him and prepared a report dated March 18, 2009.  (Ex. 4, pp. 1‑6)  Dr. Cho wrote in her report:


Gradually Mr. Bartels’ low back pain became more noticeable, particularly after performing his work as an auto mechanic.  His work requires repetitive lifting of objects weighing between 30 to 60 pounds.  Occasionally he is required to lift tires weighing upwards of 100 pounds.  His work requires bending, twisting and awkward positioning for eight hours per day.  Mr. Bartels has worked as an auto mechanic for 17 years.


. . . .

Sometime before April 7, 2008, Mr. Bartels saw a chiropractor. . . . In this same timeframe, he participated in a grain bin extraction as part of fire school.  This exercise required use of a handheld scoop that weighed about three pounds to move grain so that one could climb out of the grain bin. . . .


. . . .

ASSESSMENT OF THE TOTAL IMPAIRMENT RATING

Based on the AMA Guides to the Evaluation of Permanent Impairment Rating, 5th Edition:

A)  DRE lumbar spine:  Category III – 13% impairment of the whole person.


Eventually, however, the repetitive bending, twisting and lifting motions required by Mr. Bartels’ work as an auto mechanic caused gradual and steady deterioration of his back status.  In addition, Mr. Bartels’ work required heavy lifting, which caused gradual aggravation of his low back condition, increased low back symptoms and recurrence of leg pain.


In my opinion, the worsening of Mr. Bartels’ back condition and the resulting revision surgery in April 2008 was caused by his work as an auto mechanic.  Mr. Bartels’ work was a substantial cause of the deterioration of his low back condition.

. . . I still recommend that he participate in a reasonable period of physical therapy for reconditioning exercise.  I make this recommendation because Mr. Bartels is not completely pain-free and continues to suffer mild flare-ups depending on his activity level.


It is also important to place Mr. Bartels on physical restrictions to avoid any further deterioration of his back in the future.  Repetitive lifting, bending or twisting, prolonged standing and heavy lifting should be avoided.  In addition, Mr. Bartels should be instructed in a low back stretching, flexibility and strengthing exercises as part of a home exercise program.  He should then follow this program on a regular basis. 


The back injury Mr. Bartels sustained while working as an auto mechanic required back surgery in April 2008 and resulted in 13% permanent impairment of the whole person.

(Ex. 4, pp. 2-6)


Claimant testified to the following at the evidentiary hearing (June 28, 2010).  He continues to work as a mechanic for the Nebraska Department of Transportation.  The job is “good for his back.”  He had a left shoulder injury while working at Condon Auto Sales in 2007 that resolved with conservative treatment.  (Claimant’s testimony)


Claimant has incurred medical expenses for treatment that has been paid by health care insurance.  (Ex. 11 and Ex. 12)

CONCLUSIONS OF LAW


The dispositive issue is whether claimant sustained an injury on April 22, 2008, which arose out of and in the course of his employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).


The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant must prove that he sustained a cumulative injury as he alleges.  He has failed to do so.  (Claimant rightly does not claim a traumatic injury to his low back in March or April 2008 and the record does not support a work-related traumatic injury.)  Claimant alleges a cumulative injury that occurred gradually due to repetitive, heavy lifting.  The record does not support a conclusion that claimant did repetitive lifting from January to April 2008 and suggests that most of the work claimant did during this time period was routine maintenance not involving heavy lifting.  The record does also not support claimant’s testimony that he sought chiropractic care prior to April 2008 for his increasing symptoms.  Claimant asserts an onset of acute symptoms by Easter (March 23, 2008).  But the record does not corroborate that assertion.  It does not stand to reason that if claimant had an onset of symptoms prior to March 23, 2008 that by April 2, 2008 (chiropractic care) or April 7, 2008 (Dr. Hoelting’s treatment) included radiating pain into the left leg and buttocks that he would have attended the fire training school and admittedly engaged in the scooping activity on March 30, 2008.  It is also noteworthy that when claimant first reported his symptoms which were described as acute by his chiropractor on April 2, 2008 to his co-employees on March 31, 2008 and to both his chiropractor and Dr. Hoelting the first week of April he attributed the onset of symptoms to the fire training school and scooping corn which claimant acknowledged he did.  The opinions of neither Dr. Johnson nor Dr. Cho who may have attributed claimant’s disc herniation to work can be given weight because their opinions were based on a faulty history, namely that claimant did heavy work because claimant did not do heavy work in the months preceding the alleged injury and did not do heavy, repetitive work as Dr. Cho recorded.  It is also noted Dr. Johnson wrote on May 5, 2008 that he had no direct evidence that claimant’s condition was work related.  It is further noted Dr. Cho based her opinion on a 17 year history of claimant’s work as a mechanic and claimant had worked for Condon Auto Sales only approximately 19 months prior to April 2008.  It is further noted that after the fire training school on March 29 and March 30, 2008 and by April 22, 2008 claimant had been seen by a chiropractor, his family doctor and a neurosurgeon; had had an MRI recommended and performed; and had had surgery.  This temporal relationship as well as claimant’s own reporting to co-employees and his medical treaters in April 2008 suggests that something might have happened at the fire training school that caused claimant to become symptomatic.  Claimant has failed to prove he sustained an injury to his low back on April 22, 2008 that arose out of and in the course of his employment.  Accordingly, all other issues are moot.
ORDER


IT IS THEREFORE ORDERED:


That claimant shall take nothing from these proceedings.

That claimant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.  
Signed and filed this ___13th ________ day of August, 2010.



Copies To:

Mr. Al Sturgeon

Attorney at Law

507 7th St., Ste 540

Sioux City, IA  51101-1121
alsturgeon@mcleodusa.net
Mr. Michael P. Jacobs

Attorney at Law 

522 Fourth St., Ste  300

Sioux City, IA  51101
mjacobs@rawlingsnieland.com
CRC/sko
                 CLAIR R. CRAMER�                DEPUTY WORKERS’�    COMPENSATION COMMISSIONER











9 If  = 10 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


