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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JANICE NISSEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5015083

LAKE PARK CARE CENTER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE


Janice Nissen, the claimant, seeks workers’ compensation benefits from defendants, Lake Park Care Center, the alleged employer, and its insurer, Liberty Mutual, as a result of an alleged injury on February 25, 2005.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on April 27, 2006.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”


The parties agreed to the following matters in a written hearing report submitted at hearing:


1.  An employee-employer relationship existed between claimant and Lake Park Care Center at the time of the alleged injury.


2.  On February 24, 2005, claimant received an injury arising out of and in the course of employment with Lake Park Care Center.


3.  Claimant is not seeking additional temporary total or healing period benefits. 


4.  If I award permanent partial disability benefits, they shall begin on April 17, 2006.


5.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $291.46.  Also, at that time, she was married and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $191.50 according to the workers’ compensation commissioner’s published rate booklet for this injury.

ISSUES


At hearing, the parties submitted the following issues for determination:


I.  The extent of claimant's entitlement to permanent disability benefits; and,


II.  The extent of claimant's entitlement to reimbursement for an examination and report by Jerry Blow, M.D., and to an oral report of Dr. Carlson to claimant’s attorney.

FINDINGS OF FACT


In these findings, I will refer to the claimant by her first name, Janice, and to the defendant employer as Lake Park.


From my observation of her demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Janice and her daughter credible. 


Janice has worked for Lake Park, a nursing home, as a certified nursing assistant (CNA) since 1975.  She was a cook at this facility for a period of time before 1975.  After graduating from high school in 1957, she worked for a period of time for another nursing home and then quit to get married.  She was not employed outside the home again until she began at Lake Park. 


Janice was a full-time employee at Lake Park until 2004 when she began receiving social security retirement benefits from her former husband’s account.  Due to restrictions on the amount of income she can receive in order to maintain her social security benefit, she reduced her hours at Lake Park to about three days per week.  Dividing the stipulated gross weekly rate ($291.46) by her hourly rate at the time of injury ($10.21), Janice was working on average about 28.5 hours per week at the time of her injury.


Although Janice has had diabetes, hypertension, and cholesterol problems for a number of years and some apparent mental difficulties, Janice testified that she had no prior physical impairment or disability before her injury of February 24, 2005.  This is uncontroverted and found to be true.  


The work injury of February 24, 2005, involves a herniated disc in the lower spine which developed or aggravated from lifting patients over a period of time in her job at Lake Park.  She initially was seen at a local emergency room and was diagnosed as suffering from sciatica.  She subsequently received care from Steven Carlson, D.O., a family practice physician, who diagnosed a herniated disc following an MRI.  She then received a series of epidural steroid injections which appeared to help her pain initially but the pain resumed.  She then was referred to an orthopedic surgeon, who suggested the options of either continued conservative care or surgery.  Janice chose conservative care and she underwent physical therapy.  Medical care then ended until early January 2005, when she was finally seen by a physician authorized by defendant, James Donohue, M.D., another orthopedic surgeon.  This doctor suggested conservative care to address the continued back and leg pain in the form of more aggressive physical therapy.  Janice then received this physical therapy.  Following a second functional capacities evaluation (FCE), Dr. Donahue felt that Janice had attained maximum medical improvement from her injury on April 17, 2006 and recommended work only at the sedentary/light physical demand level which included material handling in the 11-15 pound range, with progression to 16-20 pounds, although he felt that Janice should eventually improve to the light physical demand level.  Dr. Donahue states that she can stand, sit or walk on a constant basis, but should only bend, squat, kneel, stair climb, crawl and reach occasionally.  He added that she should avoid ladder climbing.  However, the doctor stated that Janice could return to full-time (eight hours per day) work within these restrictions.  He felt that claimant suffered a five percent permanent partial impairment to her whole person from her injury.  (Exhibit F)  Dr. Donahue noted the finding in the second FCE that Janice gave poor effort resulting in a borderline valid FCE.


Janice was off work for a number of months following her injury.  The release to full-time work shortly before hearing came as a surprise to claimant.  Following her return to accommodated light duty work in July 2005, she was working at Lake Park under restrictions imposed by Dr. Carlson consisting of working only four hours per day, no lifting more than ten pounds, and no repetitive bending or stooping.  (Ex. 2-7)  Until there was a reduction in her hours due to a reduced number of residents at Lake Park she was working two four-hour days each week.  She now is working only three hours a week.  


Janice‘s actual job tasks at Lake Park since her return to work following the injury is very light and quite unlike her job description at Lake Park before her injury.  (Ex. 10)  She no longer does any significant lifting.  She only delivers ice, snacks, drinking glasses, towels and linens to rooms, using a cart on wheels.  She turns bed sheets back, feeds the residents that requiring manual feeding, and helps to dress and undress ambulatory residents.  


Janice disagrees with the FCE results.  She states that she gave her best effort but ended testing many times because of fatigue.  She states that she was told to do so by the evaluator.  Her daughter verifies this.  Janice denies that she is physically capable of working, even in a light duty job, at Lake Park, eight hours a day, five days a week.  She states that her pain significantly increases when she is on her feet more than two hours.  While she admits that she could possibly lift 20 pounds, she could not do so very often.  I believe Janice.  Janice appeared to be a person who would work three days a week if she could.


Janice was evaluated in January 2006 by Jerry Blow, M.D., a specialist in physical medicine, he agreed with the restrictions imposed by Dr. Carlson at that time.  He opined that Janice suffered an eight percent whole person impairment from her injury.  (Ex. 6)


I do not find the views of the physical therapist who performed the April 2006 FCE and the views of Dr. Donahue based upon that FCE credible.  First, the last FCE results are inconsistent with Janice’s credible testimony at hearing as to what she can or cannot do.  Second, I believe Janice when she stated that she did the best she could on this testing.  The FCE evaluator, who is only a physical therapist, makes medical conclusions about substandard performances without any showing that the physical therapist is qualified to make such conclusions.  I have seen FCE evaluators for many years now making accusations, either directly or by insinuation, of malingering due to sub-maximal performances, when no scientific studies has ever been provided to this agency to show that such conclusions or insinuations are anything more than speculation.  I can think of many reasons for not performing fully on physical testing such as fear of re‑injury that is no more sinister than a desire to remain healthy and pain free.  Frankly, in my experience with FCE evaluations over the years, the results of an FCE depends mostly on whether the FCE evaluator was retained by an employer/insurance company or the claimant.  While the same observation can be true of some medical experts in the cases we hear, at least these doctors have the medical qualifications to make such opinions, the FCE evaluators do not.  See Hurley v. Sovern Construction, File Nos. 5009182 and 5009183 (Arb. April 1, 2005).

Additionally, I do not know how Dr. Donahue can conclude that Janice is able to work full time or 32-40 hours a week when the testing was done only for a few hours.  There is nothing in the FCE report to suggest this.  The evaluator continually noted that Janice became quite fatigued after only a few minutes of testing.  Lastly, there is no explanation why Dr. Donahue chose to disbelieve her when she claimed that she ended exercise testing only due to fatigue.


Based upon the views of Dr. Carlson and Dr. Blow and Janice’s credible testimony, I find that the work injury of February 24, 2005 is a cause of an eight percent permanent partial impairment to the body as a whole.  More importantly in this industrial disability case, I similarly find that due to this work injury, Janice can only lift up to ten pounds and then only infrequently, she cannot perform repetitive bending or stooping, she cannot stand or walk continuously more than two hours without rest and she cannot work more than four hours a day, two days per week.  


Janice had already reduced her employment to part-time before her work injury but this also reduced her gross weekly pay upon which the weekly rate of compensation for this injury is based.


Janice is 66 years of age.  She has a high school education.  Most importantly, due to the work injury, Janice is no longer able to fully perform the only job, certified nursing assistant, she has held for the last 30 years.  Given her age, she has very limited potential for vocational rehabilitation.  She only works today due to accommodations made by her employer for rather significant physical limitations caused by the work injury.


Due to the fact that she is physically unable to work more than 8 hours a week, Janice has suffered a loss of actual earnings since the work injury of over 70 percent.  Although she works only three hours a week at the present time, this is not due to the work injury but due to a reduced need for her services caused by a smaller number of residents at Park View.


From examination of all of the factors of industrial disability, I find that the work injury of February 24, 2005 is a cause of a 70 percent loss of earning capacity.  

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66 year old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

[t]he legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598 (1936).

On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).


A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).


In the case sub judice, I found that claimant suffered a 70 percent loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to 350 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 70 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 


One could argue that claimant’s industrial disability in this case should be reduced or apportioned because she partially withdrew from the workforce when she started receiving social security retirement benefits and reduced her hours at Park View.  This is not correct.  


All judicial and agency precedents pertaining to apportionment in industrial disability cases for prior or subsequent disabilities in Iowa were modified at a special session of the Iowa legislature in September 2004.  Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury is reflective of that worker’s earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.


In Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependant upon an injured worker’s weekly rate of compensation which is a portion of that worker’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior physical or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.


In making the change to Iowa Code section 85.34(2)(u) and adding new provisions in Iowa Code section 85.34(7) relating compensation when there are successive disabilities from multiple injuries with the same or different employers, the Iowa legislature was codifying and modifying to some extent the prior adoption of the fresh start rule by the courts. Floyd v. Quaker Oats, 646 N.W.2d 105, 109 (Iowa 2002); Celotex v. Corp. v. Auten, 541 N.W.2d 252, 254 (Iowa 1995); Stover v. Obeco, Inc., File Nos. 1186495, 1179875 and 1169222, (Comm’r Remand Dec. April 8, 2003).  This is explained as follows in the House File which enacted the amendments to Iowa Code section 85.34:


It is the intent of the general assembly that this division of this Act will prevent all double recoveries and all double reductions in workers' compensation benefits for permanent partial disability.  This division modifies the fresh start and full responsibility rules of law announced by the Iowa supreme court in a series of judicial precedents.  

The general assembly recognizes that the amount of compensation a person receives for disability is directly related to the person's earnings at the time of injury.  The competitive labor market determines the value of a person's earning capacity through a strong correlation with the level of earnings a person can achieve in the competitive labor market.  The market reevaluates a person as a working unit each time the person competes in the competitive labor market, causing a fresh start with each change of employment.  The market's determination effectively apportions any disability through a reduced level of earnings.  The market does not reevaluate an employee's earning capacity while the employee remains employed by the same employer.  

The general assembly intends that an employer shall fully compensate all of an injured employee's disability that is caused by work-related injuries with the employer without compensating the same disability more than once.  This division of this Act creates a formula that applies disability payments made toward satisfaction of the combined disability that the employer is liable for compensating, while taking into account the impact of the employee's earnings on the amount of compensation to be ultimately paid for the disability.

2004 Iowa Acts, 1st Extraordinary Session, Ch. 1001, Sec. 20.


II.  Claimant seeks reimbursement for two medical expenses incurred in prosecuting this claim.  First, pursuant to Iowa Code section 85.39, she seeks the fee charged by Dr. Blow for his evaluation of claimant in January 2006.  Apparently, claimant admits that Dr. Blow was not a treating physician.  According to Dr. Blow’s report, at the time of his evaluation, claimant had just began treating with Dr. Donahue.  Apparently, no treatment was offered by defendant prior to that time and her last treatment was in July 2005 from Dr. Carlson, a doctor chosen by claimant.  Dr. Donahue did not complete his treatment regimen and issue a permanency opinion until shortly before hearing.  


Claimant is not entitled to reimbursement under Iowa Code section 85.39.  That code section provides that an injured worker can receive a permanency evaluation by a doctor chosen by the worker in response to a permanency opinion rendered by a doctor chosen by the employer.  The views of Dr. Carlson cannot be used to invoke this provision.  Acquiescence by the employer in the injured workers’ choice of treating physician does not invoke the provisions of Iowa Code section 85.39 providing for a second opinion from another physician chosen by the worker on the extent of impairment at employers’ expense.  IBP, Inc. v. Harker, 633 N.W.2d 322 (2001).  The views of Dr. Donahue also cannot be used to invoke this provision because he did not render his views until after Dr. Blow issued his views.  Claimant complains that due to the lateness of Dr. Donahue’s views, there was insufficient time to secure an IME from someone else.  However, claimant could have objected to the admission of Dr. Donahue’s views into the record on this basis and would have obtain either exclusion of his views or additional time after hearing to secure a responsive IME.  Claimant did not do so.


Claimant also seeks reimbursement for a $50.00 charge by Dr. Carlson for a telephone conference with the office of claimant’s attorney.  This clearly is not a treatment expense, nor an independent exam.  The only costs incurred for obtaining information from medical providers that are recoverable are the expenses for two reports pursuant to administrative rule 876 IAC 4.33.  A charge for a report reiterating what was said in the call would qualify as a reimbursable report cost but not a charge for the call itself.  I am unable to state which is the case in this matter so I leave it to the parties to work out.
ORDER


1.  Defendants shall pay to claimant three hundred fifty (350) weeks of permanent partial disability benefits at a rate of two hundred ninety-one and 46/100 dollars ($291.46) per week from April 17, 2006.


2.  Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  


3.  Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


4.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 


5.  Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____8th_____ day of May, 2006.

   ________________________






         LARRY P. WALSHIRE






                     DEPUTY WORKERS’ 





          COMPENSATION COMMISSIONER
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