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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

CRYSTAL GRIFE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :     File Nos. 1199856; 1226098

EVANGELICAL LUTHERAN/GOOD
  :

SAMARITAN SOCIETY,
  :



  :        ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

TRAVELERS INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Crystal Grife, has filed two petitions in arbitration and she seeks workers' compensation benefits from Evangelical Lutheran/Good Samaritan Society, defendant employer, and Travelers Insurance Company, defendant insurance carrier.  The cases were heard before the undersigned on January 31, 2000, at Des Moines, Iowa.  The evidence in these cases consists of the testimony of claimant, claimant's exhibits 1, 2, and 4-11, and defendants’ exhibits A-F.  The cases were considered fully submitted at the close of the hearing.

ISSUES

The parties presented the following issues for resolution:

1. Whether the claimant sustained an injury on August 11, 1998 and/or September 9, 1998, which arose out of and in the course of her employment;

2. Whether claimant's injuries are the cause of any disability;

3. The extent of claimant's entitlement to healing period benefits; and 

4. The extent of claimant's entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned, having heard and considered the evidence received at the hearing, makes the following findings of fact:

Claimant, Crystal Grief, was born on February 18, 1963, and on the day of the hearing was 36 years old.  The claimant completed high school through the 11th grade, but quit in the 12th grade in 1981.  Later that same year claimant obtained her GED.

Thereafter, claimant began working for defendant employer in 1981 for a period of time lasting approximately one year.  At that time claimant worked in the dietary department.  In 1982 claimant quit working to be a full-time mother for a while.  In 1985 and 1986 the claimant worked part-time for Dominoes Pizza as a delivery person.  

In 1986 claimant returned to work for Indianola Good Samaritan Home as a nurses’ aide.  At that time she completed a three-month course and obtained a certified nursing aide certificate.

Thereafter, claimant moved to the Osceola area where she was employed at a nursing home as a CNA.  Claimant then moved back to the Indianola area and returned to work for defendant employer in March 1997.

Claimant's complete job description is found at claimant's exhibit 8, page 54.  As part of her job duties the claimant was required to lift residents while transferring them either from the bed to a wheelchair or to the toilet.  Claimant estimated at hearing that she had to lift up to 150 pounds.  

During her course of employment the claimant worked two different shifts.  Claimant worked the 3:00 p.m. to 11:00 p.m. shift for one and one-half to two years, and during the last year of her employment she was on the night shift from 10:30 p.m. until 7:00 a.m.

Claimant sustained her first work related-injury on August 11, 1998.  The claimant was turning a resident when she hurt her back.  Claimant went through a short course of physical therapy and eventually was allowed to return to work without any restrictions on September 4, 1998.  No evidence indicates that as a result of claimant's work related-injury of August 11, 1998, that she sustained any permanent disability.  At the time of her return to work on September 4, 1998, the claimant was performing regular job duties.  

Claimant alleges a second injury on September 9, 1998, again while she was turning a resident.  The claimant reported the injury to the night nurse and filled out an incident report.  Claimant was eventually sent for additional physical therapy treatment and eventually referred to a specialist who sent her for an MRI.  Claimant was eventually referred to Cassim M. Igram, M.D., who had an MRI done at Mercy Hospital.  The MRI revealed, in Dr. Igram’s opinion, spondylolisthesis at L5-S1.  Claimant then underwent a series of epidural shots while continuing to work on and off.  

After sustaining her second work related-injury on September 9, 1998, the claimant returned to work on and off with restrictions, which were accommodated by defendant employer.

A surveillance video was made of claimant on October 10, 1998.  The surveillance video has been reviewed and it clearly shows the claimant bending with ease and lifting not only sticks, but larger pieces of wood, and loading them into the back of a pickup truck or tossing them into a pile.  Claimant failed to report this activity to her treating physicians and in fact did report on October 15, 1998, that she was unable to do all of her duties at work due to discomfort and that she was unable to do housework at home because of pain.  (Defendants’ Exhibit A, Page 21)  Claimant did not work on either October 10, or 11, 1998, but did report in her chart of pain tolerance on October 9 and October 12, 1998, that her pain at the highest was around a  six or a seven.  On cross-examination the claimant admitted that the only intervening event or incident that happened between October 9, 1998, when she returned to work and for treatment on October 15, 1998, was the carrying of the wood as depicted in the surveillance video.

Claimant's activities on the surveillance video have been reviewed by Dr. Igram, one of her treating physicians, who noted that the claimant seemed to be functioning quite well on the surveillance tape.  He believed then that her 10 percent impairment rating was too generous and that in fact a 5 percent impairment rating was probably more likely warranted.  Based on his views of the surveillance tape, he believed that it was safe to assume that the claimant could return to work without restrictions, based on what he observed.  (Def. Ex. A, p. 10)  

Claimant terminated her employment on January 12, 1999, because of her perception that a supervisor believed she was not doing her job.  Thereafter, claimant worked for her husband in his own boot and shoe repair shop until approximately October 1999.  Claimant has not looked for or applied for another job since she terminated working at her husband’s shoe repair business.

Claimant and her husband own a number of horses.  Claimant is still able to ride the horses and perform the chores in taking care of them.  

While claimant reported that she occasionally had to use a cane, it is clear that on October 10, 1998, the claimant was not using a cane and did not need one.  Claimant is seen on defendants’ exhibit F, a surveillance video tape, bending with ease, twisting, and lifting with ease.  The surveillance video tape belies claimant's testimony at hearing that she is suffering from almost constant discomfort and an inability to perform household chores, when she can clearly lift and stack wood.

On June 17, 1999, claimant underwent an independent medical examination performed by Jerome G. Bashara, M.D., who determined that the claimant had a 10 percent permanent physical impairment to her body as a whole based on her work related injuries of August 11, 1998 and September 9, 1998.  Dr. Bashara believed that the MRI done previously on claimant revealed a bulging disc at the L5-S1 level with some evidence of nerve root compression.  (Cl. Ex. 2, p. 4)  Dr. Bashara recommended that the claimant be restricted from lifting any weights over 50 pounds and that she not engage in any excessive or repetitive bending, stooping, or twisting.  (Cl. Ex. 2, p. 5)

CONCLUSIONS OF LAW

The first issue to be determined is whether claimant sustained an injury on August 11, 1998 or September 9, 1998, which arose out of and in the course of her employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

Claimant has established that she sustained injuries both on September 9, 1998 and August 11, 1998, which arose out of and in the course of her employment.  Claimant properly reported those injuries, and the nature of the duties in conjunction with the nature of her injury is credible.

The next issue to be determined is whether either of claimant's injuries have resulted in any disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

After her August 11, 1998 injury the claimant underwent a short period of physical therapy and eventually returned to work without restrictions, performing regular job functions by September 4, 1998.  Claimant's injury of August 11, 1998 has not resulted in any permanent disability.

Claimant's injury of September 9, 1998 has resulted in some measure of permanent disability, albeit small, as is evidenced both by Dr. Igram’s and Dr. Bashara’s opinion that claimant has sustained a 5 and a 10 percent permanent impairment, respectively.  In addition, claimant has work restrictions which indicate that claimant's injury has resulted in some measure of permanent disability.  

The next issue to be determined is claimant's entitlement to healing period benefits.

Iowa Code section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement from the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

On the hearing report the parties stipulated that if the defendants are liable for the alleged injuries, and they are, the claimant is entitled to healing period benefits.  Claimant is entitled to a total of 33 days of healing period benefits.  For the period from September 13, 1998 through September 26, 1998, and for a period of two days from September 27, 1998 through October 10, 1998, and for a period of three days from October 11, 1998 through October 24, 1998, and for a total of seven days from October 25, 1998 through November 7, 1998, and an additional seven days for the period from November 7, 1998 through November 21, 1998.  Claimant's healing period benefits are to be paid at the stipulated rate of $216.72 per week.

The final issue to be determined is the extent of claimant's entitlement to permanent partial disability benefits.  Since claimant's injury is to her back, an evaluation of her industrial disability is mandated.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

At the time of the hearing the claimant was 36 years old.  She has a GED and a certificate to be a certified nurses’ aide.  Claimant has work restrictions which do not necessarily exclude her from returning to work as a CNA.  Claimant terminated her employment after a disagreement with her employer, not because her employer had failed to accommodate her work restrictions.  Since the termination of her employment, claimant worked for her husband’s small business for a period of time, until it was no longer viable, and has not sought any other employment since that time.

The surveillance video is good evidence of claimant's ability to bend and stoop, notwithstanding the fact of her work restrictions.  Claimant's injury has not required any surgical treatment and none is recommended.  Claimant has a 5 and 10 percent impairment rating from Dr. Igram and from Dr. Bashara, respectively.

After considering all of the factors which comprise industrial disability, and not just those outlined above, it is determined that the claimant has sustained a 5 percent industrial disability.

ORDER

THEREFORE, IT IS ORDERED:

That defendants pay claimant thirty-three (33) days of healing period benefits at the stipulated rate of two hundred sixteen and 72/100 dollars ($216.72).

That defendants pay claimant twenty-five (25) weeks of permanent partial disability benefits commencing on the stipulated day of November 22, 1998, at the stipulated rate of two hundred sixteen and 72/100 dollars ($216.72) per week.

That defendants pay the costs of this action.

That defendants be given credit for benefits previously paid and pay accrued benefits in a lump sum.

That defendants pay interest on the award as governed by Iowa Code Chapter 85.30.

That defendants file claim activity reports as required by the agency.

Signed and filed this __________ day of March, 2000.











____________________________________







            TERESA K. HILLARY






DEPUTY WORKERS' COMPENSATION 

              COMMISSIONER
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