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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

JACK L. BROWN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 1253096

WALMART DISTRIBUTION CENTER,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

AMERICAN HOME ASSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jack L. Brown, has filed a petition in arbitration and seeks workers' compensation benefits from Walmart Distribution Center, defendant employer, and American Home Assurance Co., defendant insurance carrier, on account of an injury of February 9, 1999, which arose out of and in the course of employment.  The case was heard before the undersigned on April 18, 2001, at Burlington, Iowa.  The evidence in this case consists of the testimony of claimant, Eric Hanks, D.C., claimant's exhibit 1, defendants’ exhibits A and B, and joint exhibits 1-7.  The case was considered fully submitted at the close of the hearing.

ISSUES

The parties presented the following issues for resolution:

1. Whether claimant’s injury of February 9, 1999, has resulted in any temporary or permanent disability;

2. Whether claimant is entitled to healing period benefits;

3. The extent and proper commencement date for any permanent partial disability benefits to which claimant may be entitled;

4. Whether claimant is entitled to payment of medical expenses including whether the treatment was reasonable and necessary and whether the expenses were authorized by defendant; and 

5. Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned, having heard and considered all the evidence received at the hearing, makes the following findings of fact:

Initially, it is here noted that claimant has misrepresented the status of the issues presented for resolution before the undersigned in his brief at page 2.  Claimant states that “[e]mployer by its stipulation and agreement does not dispute 1) the occurrence of the industrial disability and . . . .”  (Claimant's Brief, Page 2)  The mere fact that the defendants have agreed that any permanent partial disability benefits to which claimant may be entitled are calculated on an industrial disability method does not mean that the defendants have stipulated that claimant is entitled to any kind of benefits at all.  It is very clear from the hearing report as well as from the evidence in employer’s brief that they dispute that this claimant has sustained any permanent disability at all.

Claimant, Jack L. Brown, sustained a work-related injury on February 9, 1999, when he was stepping of a standup forklift and he claims he hit his back on a metal guard that surrounds the driver of the forklift.  Prior to this injury on February 9, 1999, the claimant had been working for several years in the staple stock receiving department where his basic job was to unload the truck trailers of incoming merchandise either by hand or by using power equipment to move the pallets.

Claimant reported the incident.  Consistent with the forms claimant signed when he began his employment, claimant was put on notice that the physicians for any work-related injuries were the Family Practice Clinic at Mt. Pleasant, Iowa.  (Def. Ex. A)  

Claimant refused to be seen by the company physicians and instead elected to set up his own appointment with a chiropractor, Jeff A. Pence, D.C.  Claimant's testimony at hearing that he did not believe the Family  Physicians doctors were as qualified as Dr. Pence to diagnose his injury is not credible.  It is not credible for someone to argue that a chiropractor is more qualified to diagnose an injury than a family practice medical doctor or a doctor of osteopathy.

Claimant sought unauthorized treatment from a number of different physicians and never did agree to be seen even once by the authorized company physician.  The claimant was off work from February 9, 2000, through March 14, 2000, and again from March 30, 1999, through April 4, 1999.  Claimant is not entitled to either temporary total disability benefits or healing period benefits because he was off work at the request of an unauthorized physician.  Dr. Pence, claimant's treating chiropractor, released him to return to work full duty on April 5, 1999, and claimant returned to his full duty usual job and continued to perform it.  (Jt. Ex. 3, p. 17)  Claimant had no work restrictions from Dr. Pence.

Claimant did not return to Dr. Pence until three months later, when in July 1999, he complained he was having a significant increase in his symptoms, which “began last Thursday.”  (Jt. Ex. 3, p. 11)

Claimant sought additional unauthorized treatment from A. Michael Dykstra, D.O., whom he saw in August and September 1999.  (Jt. Ex. 4, pp. 21-22)

Claimant sought additional chiropractic care from Eric A. Hanks, D.C., whom he saw initially on May 3, 2000.  (Jt. Ex. 1, p. 1)  Dr. Hanks did not treat claimant but thought he should have an MRI.  Dr. Hanks released the claimant to return to work full duty.  (Jt. Ex. 1, p. 2)  To the extent that Dr. Hanks attempts to offer any opinion that claimant has sustained any permanent disability at the time of the hearing, his opinion is rejected as it is not based on any objective finding.  The MRI revealed degenerative disc disease at L4-L5 and L5-S1.  (Jt. Ex. 5, p. 23)  The time that passed between claimant’s injury and him seeing Dr. Hanks makes Dr. Hanks’ opinion on causation less than credible.  Here the facts indicate that claimant kept working at his usual job without restrictions.  Claimant was subsequently terminated from Walmart in October 2000, for reasons unrelated to his workers' compensation claim.  (Def. Ex. B)  

There is no credible evidence in this record to indicate that the claimant has sustained any temporary or permanent disability.  From the policy which claimant signed it is clear that he knew who the authorized treating physicians were, yet he just refused to see them, instead seeking unauthorized treatment on his own.  Claimant has failed to establish he had any permanent disability.

CONCLUSIONS OF LAW

The first issue to be determined is whether claimant’s injury of February 9, 1999, has resulted in any temporary or permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

There is no credible expert medical opinion in this file to support claimant's contention that he has sustained any permanent disability.  To the extent that claimant offers Dr. Hanks’ opinion, it is rejected as unpersuasive.  Dr. Hanks relies on an objective finding that does not indicate that the degenerative disc disease or bulge seen in the MRI is as a result of the February 9, 1999 incident.  Claimant knew, as is evidenced by defendants’ exhibit A, that he was to see the company physicians and his argument that seeing a chiropractor is more qualified than an M.D. is rejected as uncredible.  Claimant has failed to establish any permanent disability, as he has no credible impairment rating nor does he have any permanent work restrictions in conjunction with the fact that he continued to work full duty without restrictions after the injury.  Thus, the questions of claimant's entitlement to healing period benefits and permanent partial disability benefits are moot.  Claimant also seeks payment of medical expenses for unauthorized treatment.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).

Claimant is not entitled to payment for unauthorized treatment particularly when claimant knew, as per company policy, that he should seek treatment from the authorized company physicians.  It is also clear defendants have admitted liability from this injury from the beginning.  They are entitled to control who provides claimant's medical care.

Lastly, claimant seeks penalty benefits.  Claimant has not been awarded any weekly benefits, thus, the issue of his entitlement to penalty benefits is moot.  

ORDER 

THEREFORE, IT IS ORDERED:

That claimant take nothing further from this file.

That each party bear their own costs in this matter.

That defendants file claim activity reports as required by the agency.

Signed and filed this ___________ day of July, 2001.

____________________________________

 TERESA K. HILLARY

  DEPUTY WORKERS’
   COMPENSATION COMMISSIONER
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