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before the iowa WORKERS’ COMPENSATION commissioner

_____________________________________________________________________



  :

RONNIE L. HOKE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 1276228

GRISHAM INDUSTRIES, INC.,
  : 



  :                            A P P E A L


Employer,
  :



  :                          D E C I S I O N

and

  :



  :

HERITAGE MUTUAL INS. COMPANY,
  :



  :


Insurance Carrier,
  :    HEAD NOTE NO.:  3001


Defendants.
  :

_____________________________________________________________________

This is an appeal by »claimant and a cross-appeal by defendants from an arbitration decision filed November 20, 2002.

Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

The findings of fact and conclusions of law contained in the arbitration decision are affirmed and adopted as final agency action with the following modifications:
The rate of compensation was not correctly determined in the arbitration decision.  While the method used by the deputy is not unreasonable, it is not consistent with the statute.  In this case, the rate is determined by a reference to subsections 6 and 7 of section 85.36.  Subsection 7 was amended to incorporate agency precedents that have been developed over the years for dealing with situations when the earnings of other employees with the employer are not in the record.  While the amendment was made since the date of injury in this case, it is, nevertheless, a correct statement of the law that existed at the time of injury.  
Section 85.36 makes reference to earnings with the employer in both subsections 6 and 7.  The statutory basis for earnings is the employee’s earnings with the employer who employed the employee at the time of the injury.  Accordingly, a mechanism of using the employee’s earnings with other employers is not appropriate.  In this case the employee was paid by the hour.  The employee had been in the employ of the employer less than 13 consecutive calendar weeks at the time of the injury.  This employee, however, had been in the employ of the employer over a period of eight weeks during calendar year 1999.  Precedents allow atypical or unrepresented weeks to be excluded when determining the rate of compensation.  In this case, the weeks when the employee was not employed by the employer are appropriate to exclude.  The total earnings shown on exhibit C when all hours are computed at the regular hourly rate of pay are $6,815.70.  It is noted that the rate of pay listed at the top of exhibit C is not the rate of pay that was actually paid.  The rate of pay actually paid was $20.69 per hour for the first four weeks, $21.24 per hour for the fifth week, and $20.22 per hour for the last three weeks.  The average weekly earnings are therefore $851.96.  With the »claimant being single and entitled to four exemptions the rate of compensation is $515.67 per week.  

	Week
	Rate of pay
	Hours 
	Gross Pay

	1-8-99
	$20.69
	15
	$406.12

	3-26-99
	$20.69
	50
	$1034.50

	4-2-99
	$20.69
	40
	$827.60

	4-9-99
	$20.69
	34
	$703.46

	9-10-99
	$21.24
	22
	$467.28

	11-5-99
	$20.22
	66
	$1334.52

	11-12-99
	$20.22
	60
	$1213.20

	11-19-99
	$20.22
	41
	$829.02

	TOTAL
	
	
	$6815.70


($6815.70 ÷ 8 weeks = $851.96 which single and four exemptions is $515.67)
In this case the »claimant did not work in a factory or manufacturing type of setting where a 40-hour work week was typical or customary.  His days and hours of work were intermittent.  Accordingly, only the weeks with no work whatsoever are deemed to be atypical.  
In this case, the medical diagnosis has been evasive.  The »claimant’s motivation is certainly less than stellar.  Nevertheless, the injury caused him to become incapable of being employed in work where he could earn approximately $22 per hour.  His hourly rate of pay has been reduced by more than 50 percent but, at the lower rate of pay, more jobs are likely available to him.  Considering the sporadic work history the deputy’s finding of a 25 percent permanent partial disability is appropriate even though the evidence would support a much larger award.  
ORDER

The arbitration decision filed November 20, 2002, is affirmed and modified.

It is therefore ordered that the deputy’s award of twenty-five (25) percent permanent partial disability is affirmed.  The rate of compensation is amended, however, to five hundred fifteen and 67/100 dollars ($515.67) per week.  In all other respects the arbitration decision is affirmed.

That claimant and defendants shall share equally the costs of the appeal including transcription of the hearing.  » 
Signed and filed this 6th day of November, 2003.

                             _______________________







   MICHAEL G. TRIER





WORKERS’  COMPENSATION COMMISSIONER
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