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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KAYLA JEAN DAVIS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5007600

NANJOTRONICS d/b/a RADIO SHACK,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AUTO-OWNERS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :             Head Note Nos.:  1108.50; 1402.30

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Kayla Jean Davis, filed a petition seeking workers’ compensation benefits from Nanjotronics, doing business as Radio Shack (Radio Shack), employer, and Auto-Owners Insurance Company, insurer, both as defendants.  This matter was heard in Des Moines, Iowa on March 8, 2006.

At hearing, defendants objected to Claimant’s Exhibit 3, pages 11 through 12 as being untimely served and prejudicial.  Exhibit 3, pages 11 through 12 is a letter from Ian Lin, M.D., dated February 22, 2006.  Defendants contend that admitting this letter into the record is contrary to the rules regarding exchange of exhibits.  Defendants also contend that this letter is the first evidence of causation of claimant’s injury to her work by a treating physician, and that the exchange of the record, a few days before hearing, denies defendants a fair opportunity to rebut Dr. Lin’s report.

The undersigned agrees with defendants that the exchange of records a few days before hearing runs contrary to the rules of this agency and the intent of the rules of discovery under Iowa Rule of Civil Procedure.  Unfortunately, because Dr. Lin is a treating physician, the undersigned is bound by the decision in Schoenfeld v. FDL Foods, Inc., 560 N.W.2d 595 (Iowa 1997).  For this reason, defendants’ objection is overruled.  To ensure defendants were not prejudiced by the late exchange of Dr. Lin’s report, defendants were given the opportunity to rebut Dr. Lin’s February 22, 2006 letter.  The hearing was adjourned and reconvened at a later date to allow defendants to submit rebuttal to the February 22, 2006 report.  That information was received and the evidentiary record was closed.

The record in this case consists of claimant’s exhibits 1-10, defendants’ exhibits A-D, and the testimony of claimant, Jo Goff and Heather Wessling.

ISSUES

1.  Whether claimant suffered an injury that arose out of and in the course of employment;

2.  Whether claimant’s injury is a cause of temporary disability;

3.  Whether the injury is a cause of permanent disability, and if so;

4.  The extent of claimant’s entitlement to permanent partial disability benefits;

5.  Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:

Claimant was 54 years old at the time of hearing.  Claimant worked as a sales consultant with Radio Shack.  Claimant’s job duties with Radio Shack included, but were not limited to, selling, installing and ordering electronic parts and equipment, stocking shelves, and maintaining the Radio Shack store.

Claimant testified that sometime in February 2001 she was cleaning the Radio Shack store.  She testified she cleaned the Radio Shack store on this date for approximately five hours.  Claimant testified that on the same day she began feeling pain in her knees.  She testified that the day she was cleaning involved a lot of squatting and kneeling.  Claimant indicated she did not seek medical care initially as she believed the pain would go away.

Jo Goff testified she is the franchise owner of the Radio Shack store claimant was employed at.  Ms. Goff testified her Radio Shack store has approximately 1,000 to 1,200 square feet of sales area.  Ms. Goff testified she believed it would only take approximately two hours to clean the sales area of her Radio Shack store.  Ms. Goff testified that in February 2001 she was out of state, and that the first time that she recalled claimant notifying her of a work injury was in August of 2001.

On May 7, 2001, claimant was evaluated by Shannon Manser, PA-C, with complaints of bilateral knee pain.  Claimant indicated she was cleaning on her knees at work and that seemed to cause her knees to be aggravated.  Claimant also indicated pushing her mother in a wheelchair caused pain to her knees.  Claimant was assessed with synovitis to both knees.  She was given Medrol dose packs.  (Exhibit 1-1)

On May 24, 2001, claimant returned to treat with Physician’s Assistant Manser with complaints of persistent bilateral knee pain.  X-rays revealed no fracture or abnormalities.  Claimant was assessed as having a potential for early osteoarthritis.  She was given Celebrex and Medrol dose packs.  (Ex. 1-3 through 1-5)

On May 30, 2001, claimant was evaluated by Dr. Lin with complaints of pain in both knees.  Claimant indicated her right knee began hurting in late March or early April.  Dr. Lin thought claimant’s problems developed when she slept with her knees together.  Claimant’s physical exam was unremarkable.  Claimant was told to avoid squatting and kneeling.  (Ex. 3-3 through 3-4)

On August 8, 2001, claimant returned to treat with Dr. Lin with continued complaints of bilateral knee pain, left worse than right.  Dr. Lin recommended an MRI of the left knee.  (Ex. 3-4)  An MRI of the left knee revealed a partial medial meniscus tear.  (Ex. 4)  On August 17, 2001, claimant returned for follow up care with Dr. Lin.  She was assessed as having a left knee medial meniscus tear.  Dr. Lin recommended continued conservative care.  (Ex. 3-5)

On September 11, 2001, claimant returned for evaluation with Physician’s Assistant Manser.  Claimant indicated both knees had been hurting since February 2001 when she was cleaning at work.  Claimant complained of bilateral knee pain.  She was taken off work between November 11, 2001 through November 16, 2001.  (Ex. 1-6)

Claimant returned for follow up care with Dr. Lin on September 14, 2001 with complaints of medial joint line pain, right worse than left.  Claimant indicated she believed her pain began from kneeling and squatting at Radio Shack.  Dr. Lin noted claimant had mentioned squatting at work and that he had forgotten to add it in the May of 2001 notes.  Claimant was continued on Celebrex and given Darvocet.  She was told to avoid squatting and kneeling.  (Ex. 3-5 through 3-6)

Dr. Lin indicated in patient status reports that claimant’s injury was work related.  This was also noted in patient status reports for October, November and December of 2001.  (Ex. 6-1 through 6-4)

On October 3, 2001, claimant returned for evaluation with Dr. Lin with complaints of bilateral knee pain.  Dr. Lin was waiting for clearance from the workers’ compensation insurer.  Claimant was restricted to walking two hours a day at work.  (Ex. 3-6)

In a letter dated October 4, 2001, defendant insurer indicated it was still investigating claimant’s claim, and was not authorizing surgery.

On October 9, 2001, claimant gave a recorded statement to defendant insurer.  Claimant indicated her knee pain began, approximately in the middle of February of 2001.  She indicated she thought her knee pain resulted from squatting and kneeling while cleaning the store.  Claimant indicated she initially thought she bruised her knees and treated with ice and heat.  (Ex. B, page 4)

Claimant indicated in her statement that she was only cleaning for two to three hours, off and on, on the day of the incident.  (Ex. B, pp. 5, 10)  Claimant indicated she cleaned off and on during the course of a week.  (Ex. B, p. 5)  Claimant’s symptoms, at the time of her statement, were that both knees ached all the time, right worse than left.  (Ex. B, p. 7)

On October 10, 2001, Bill Mendenhall had his statement recorded by defendant insurer.  Mr. Mendenhall was a co-worker of claimant at the Radio Shack store.  Mr. Mendenhall indicated his job duties were similar to claimant.  Mr. Mendenhall indicated claimant began to complain of knee pain brought on by cleaning shelves in the store.  (Ex. C, p. 2)  Mr. Mendenhall indicated that cleaning the shelves in the store took approximately two hours per month.  (Ex. C, p. 3)

On November 14, 2001, claimant underwent a right knee arthroscopy with a medial and lateral meniscectomy.  (Ex. 3-7, Ex. 5)

Claimant returned to follow up care with Dr. Lin on November 21, 2001.  At that time claimant was walking stiffly.  Dr. Lin recommended an aggressive physical therapy program.  (Ex. 3-7)  Claimant returned to treat with Dr. Lin on December 12, 2001.  Claimant was no longer walking stiffly.  Claimant was noted as progressing well.  (Ex. 3‑7)  A January 9, 2002 follow up with Dr. Lin found claimant doing “fantastic” with her symptoms.  (Ex. 3-8)

On August 20, 2003, claimant returned to Dr. Lin complaining of pain in the right knee for four to five weeks.  Claimant was continued on anti-inflammatories.  (Ex. 3-8)

In an August 9, 2004 letter, written by defendants’ counsel, Dr. Lin indicated he was unable to causally connect claimant’s work duties at Radio Shack to her knee injury and surgery.  He indicated claimant reached maximum medical improvement (MMI) on January 9, 2002, and that claimant had a ten percent permanent partial impairment to the right leg.  (Ex. 3-9 through 3-10)

In a letter dated February 22, 2006 to claimant’s counsel, Dr. Lin indicated claimant told him she hurt her right knee while cleaning the Radio Shack store and that she later hurt her left knee while protecting the right knee.  Dr. Lin indicated claimant’s at work activities “could” be one factor in the development of a meniscus tear.  (Ex. 3‑12)  Dr. Lin also found claimant had no impairment for her left knee.  (Ex. 3-11 through 3-12)

In deposition, Dr. Lin testified that if claimant kneeled one-and-a-half to two hours per month, that would not be a significant aggravating factor for a knee injury.  (Ex. D, Deposition, p. 15)  He testified he could not say within a reasonable degree of medical certainty, what caused claimant’s meniscus tear.  (Ex. D, p. 15)  Dr. Lin testified he also could not state that claimant’s work at Radio Shack caused her knee pain.  (Ex. D, p. 20, 22)

In a report dated December 15, 2005, Jacqueline Stoken, D.O., gave her opinions following an independent medical evaluation (IME).  Claimant told Dr. Stoken she injured her right knee in February of 2001 when cleaning the Radio Shack store.  Claimant told Dr. Stoken that when she turned to the left, she felt a sharp pain in her left knee and fell to the floor.  (Ex. 8-3)

Claimant complained to Dr. Stoken of pain in both knees.  Claimant indicated that the level of her pain ranged from a five to an eight, where ten was excruciating pain.  Claimant noted that heavy lifting, prolonged standing, going up stairs, and prolonged riding in a car, increased pain.  (Ex. 8-5)  Claimant was assessed as having a work injury in February of 2001 with a meniscal tear of both knees.  Dr. Stoken found claimant had reached MMI on January 9, 2002.  She opined claimant had a seven percent permanent partial impairment to the right leg due to a medial meniscectomy, and an additional two percent permanent partial impairment to the right leg due to the partial lateral meniscectomy.  She recommended claimant should avoid repetitive bending, stooping and crawling.  (Ex. 8)

Claimant testified she told Dr. Stoken she was on her knees when she turned and hurt her left knee and fell backwards.  Claimant testified she told all her doctors that this was how she injured her left knee.

Claimant testified that she still has pain in both knees.  She testified she has difficulty in climbing stairs.  Claimant testified she still does chores involving kneeling (e.g. cleaning and gardening), but is limited in those activities due to knee pain.

Heather Wessling testified she is a claims representative for defendant insurer and was involved with claimant’s claim for benefits.  Ms. Wessling testified she spoke with Dr. Lin in March of 2002.  Ms. Wessling testified that, at that time, Dr. Lin did not believe claimant’s knee problems were work related.

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s bilateral knee injury arose out of and in the course of employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
The claimant has the burden of proving by a preponderance of the evidence that the disability is causally related to injuries arising from employment.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).

Claimant contends that sometime in February of 2001, she injured both her right and left knees while cleaning the Radio Shack store.  Claimant contends she initially experienced pain her right knee as she knelt down to clean the bottom rows of items in the store.  Claimant testified that, at some time on the same day, she turned, immediately felt left knee pain, and then fell backwards.  Claimant testified she did not initially seek medical treatment as she believed her pain would go away.  Claimant’s counsel argues that due to the continual and repetitive kneeling, bending and squatting claimant did at Radio Shack, her continued work activities caused her symptoms to worsen and ultimately led to a cumulative-type injury.

There is no reference in the records of Dr. Lin or Physician’s Assistant Manser that claimant initially injured her left knee in 2001, when she turned, felt pain and fell backwards.  Claimant’s recorded statement also lacks any reference to a left knee injury occurring in this way.  The letters of Dr. Lin dated 2004 and 2006 also do not reference claimant injuring her left knee in this fashion.  The first, and the only, reference to this manner of injury in any medical report, is Dr. Stoken’s IME report of December 2005.  Claimant contends she told all treating physicians the manner in which she injured her left knee.  Because claimant’s version of how she injured her left knee is contrary to information found in medical records, it is found that claimant is not credible regarding how her left knee injury occurred.

Two physicians have given opinions regarding the causal connection of claimant’s injury.  Dr. Lin actively treated claimant during 2001.  He also treated claimant in 2003.  He performed claimant’s right knee surgery.  Dr. Lin initially indicated that he was unable to causally connect claimant’s work duties at Radio Shack to her knee injury and surgery.  (Ex. 3-9)  A few days prior to hearing, Dr. Lin indicated, in a letter that claimant’s work activities “could be one factor in the development of a meniscus tear.”  (Ex. 3-12)  In deposition, Dr. Lin again indicated he could not state that claimant’s work activities with Radio Shack caused her knee problems.  (Ex. D, pp. 15, 20, 22)

Dr. Stoken evaluated claimant on one occasion for an IME.  Dr. Stoken indicated that the repetitive activities of claimant’s job were a material contributing factor to claimant’s knee injuries.  There is little discussion in Dr. Stoken’s IME report what “repetitive activities” claimant performed or how many hours a day claimant participated in those repetitive activities.  The evidentiary record indicates claimant was on her knees for two to three hours on the date of onset of injury, and that cleaning work in the Radio Shack store typically took up to two hours once a month.  (Ex. B, p. 5; Ex. C, p. 3)  Dr. Stoken’s report does not indicate that the doctor was aware of the limited time claimant was involved in “repetitive” cleaning activities with her employer.

Dr. Lin treated claimant for an extended period of time.  He performed surgery on claimant’s right knee.  The evidentiary record indicates Dr. Lin has a better understanding of the amount of “repetitive” work claimant performed at Radio Shack.  For these reasons, I find the opinions of Dr. Lin regarding causation more convincing than those of Dr. Stoken.

Dr. Lin is unable to opine that claimant’s knee injury was caused by her work with Radio Shack.  Claimant is not credible regarding the manner in which she injured her left knee.  For these reasons, and the others detailed above, claimant has failed to prove she sustained an injury that arose out of and in the course of her employment.

As it is found claimant failed to prove she sustained an injury that arose out of and in the course of employment, all other issues are moot.

ORDER

THEREFORE, IT IS ORDERED:

Claimant take nothing from these proceedings.

That each party shall pay their own costs.

Signed and filed this _____12th_____ day of July, 2006.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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