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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TINA KLOBNAK,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5021270
DeLONG SPORTSWEAR, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMPLOYER’S MUTUAL INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Tina Klobnak, the claimant, seeks workers’ compensation benefits from defendants, DeLong Sportswear, Inc., the employer, and its insurer, Employer’s Mutual Insurance Company, as a result of an alleged injury on September 28, 2005.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on January 24, 2008, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on January 31, 2008.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On September 28, 2005, claimant received an injury arising out of and in the course of employment with DeLong Sportswear.

2. Claimant is not seeking additional healing period benefits. 

3. The work injury is a cause of some degree of permanent, industrial disability to the body as a whole.

4. If I award permanent partial disability benefits, they shall begin on December 25, 2006.

5. At the time of the alleged injury, claimant's gross rate of weekly compensation was $361.09.  Also, at that time, she was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $2,542.54 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. Medical benefits are not in dispute.

7. Prior to hearing, defendants voluntarily paid 56 weeks of permanent disability benefits for this work injury.

ISSUES

At hearing, the only issue submitted by the parties for determination is the extent of claimant's entitlement to permanent disability benefits.

FINDINGS OF FACT

In these findings, I will refer to the claimant by her first name, Tina, and to the defendant employer as DeLong.

From my observation of her demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Tina credible for the most part.  However, I was troubled by the fact that she denied a history of prior back and hip problems at the time of her initial treatment after this work injury.  Her treatment for these problems by medical doctors and chiropractors is well documented about a year before the work injury in this case after an accident caused when a 4-Wheeler she was riding, flipped and rolled over.  (Exhibit I & G-47)  She also had low back problems only months before the work injury including an MRI in July 2005.  (Ex. E. & G)  However, the MRI at that time was normal with no herniation or disc pathology.  (Ex. 4)  At any rate, the decision in this case did not rely upon any statements from Tina that she could not work.  Again, defendants stipulated that the work injury was a cause of permanent impairment.

Tina worked for DeLong at the plant located in Lovilia, Iowa, as a screen printer applying designs and lettering to various types of apparel such as T-shirts and uniforms.  The plant was only five miles from her home in Hamilton, Iowa.  This job was not particularly physically demanding, but it did require lifting totes that could weigh up to 25 pounds and various boxes of material that could weigh up to 50 pounds.  After the work injury, Tina remained off work only to return a few hours a week during one occasion.  The Lovilia plant permanently closed in December 2006.

The stipulated work injury of September 28, 2005 involved low back and leg pain after bending over and lifting a box of screens used in her job of screen painting apparel.  After initial medical treatment failed to improve her symptoms, she was eventually referred to Daniel McGuire, M.D., an orthopedic surgeon.  After a CT scan revealed a herniated disc at the L4-5 level, the doctor performed laminectomy/discectomy surgery at that vertebral level in May 2006.  However, by September 2006, Tina had not improved from this procedure and Dr. McGuire had nothing else to offer.  (Ex. 1-17)  Tina was then referred to another orthopedist, Lynn Nelson, M.D.  After another injection which also did not provide relief, Dr. Nelson also had nothing to offer.  (Ex. C)  In December 2006, Dr. McGuire opined that Tina suffered a permanent impairment of 12 percent to the body as a whole  and adopted the recommendations of a functional capacity test which indicated Tina’s capacity to work at the light physical demand level with lifting up to 25 pounds rarely, and 20 pounds only occasionally.  He also agreed that it would be safe for Tina to return to the job of screen printer.  Prior to that time, Tina had only attempted a few hours of work at DeLong in September 2006 as recommended by Dr. McGuire.  Tina did not have the opportunity to attempt a return to full-time work at DeLong due to the December 2006 plant closure.  It is unclear what Dr. McGuire meant by stating it was okay to return to the DeLong job as it was largely uncontroverted that her work at DeLong’s required lifting at times more than 20 pounds.  There was a second FCE performed which indicated that Tina’s capacity improved to the medium level, but that was not adopted by Dr. McGuire.  (Ex. 1-24)
In September 2007, Tina was evaluated by Robert Jones, M.D., a neurosurgeon.  He was aware of her history of problems before September 28, 2005 and still causally related her problems to the work injury.  He agreed that further treatment is not available and with the work restrictions of the first FCE.  His impairment rating was a bit higher at 18 percent.  (Ex. 3)
Based on the views of Drs. McGuire and Jones, I find that the work injury of September 28, 2005 is a cause of a 10-18 percent or a significant permanent impairment to the body as a whole and the restrictions set forth in the first FCE which limits her employment to the light physical demand level.

Tina is 36 years of age.  She has a high school education, but had poor grades.  Her past work history consisted of working with elderly residents as an aid in a nursing home.  Moulding press operator in a factory, stock clerk, cashier and sales associate at a department store, customer service at a grocery store and at Wal-Mart.  Physically, she may be able to work in the retail stores, but this may require accommodations due to her restriction against lifting up to 20 pounds only occasionally.  She would not be able to return to her job at DeLong without accommodations for lifting.  

In late November 2007, shortly before hearing, Tina was referred to Steve Mootz, M.A., a vocational rehabilitation counselor, to provide assistance to her in obtaining suitable employment.   While he was unable to secure gainful employment for Tina, Mootz testified that there could be employers out there that would hire her.  Tina’s attorney retained Steve Jayne to make an employability assessment.  Jayne opines that Tina is not able to obtain gainful employment in the geographical area of her residence in Hamilton, Iowa, about 20 miles south of Knoxville, Iowa.

I do not find the views of Jayne entirely convincing.  He criticized the FCE results stating that the wrong protocol was used and that the protocol is defective, in the views of many in the vocational rehabilitation community, when it is used to interpolate  to an eight hour day what a person can do after only a couple of hours of testing.  I have had a similar view since the 1980s when FCE’s first began appearing in these cases.  I also have a problem with physical therapists issuing medical opinions on physical capacity.  However, in this case at least one of the FCEs has been adopted by two physicians and must be given weight.  Also, Jayne bases his views, on his own physical capacity assessment from his testing of chronic pain impact.   He suffers from the same problem as the FCE evaluator.  He is not a medical doctor.

I also do not find convincing the opinion of Mootz that there are jobs available she can do as this is based upon his speculative hope and not upon a fact.  No employer has been identified as willing to hire Tina with these restrictions.  Based upon his lack of success in the weeks before hearing, I conclude that Tina is not employable in the area of her residence.  

From examination of all of the factors of industrial disability, I find that the work injury of September 28, 2005 was a cause of a 100 percent or total loss of earning capacity.  I certainly do encourage defendants to continue helping Tina with her employment pursuits and Tina should cooperate with such efforts.  In the event of a successful job placement, certainly this agency is available to look at this matter again.

CONCLUSIONS OF LAW

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use. Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).   However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).
A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).
In the case sub judice, I found that claimant suffered a total loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which is weekly benefits from the date of injury or disability and continuing for an indefinite time into the future.  Absent a change of condition, such benefits last a lifetime.

ORDER

1. Defendants shall pay to claimant permanent total disability benefits at a rate of two hundred fifty-two and 54/100 dollars ($252.54) per week from December 25, 2006.  

2. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all weekly benefits previously paid.  

3. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.  

5. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.
Signed and filed this ___19th ____ day of February, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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Attorney at Law
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Attorney at Law

2700 Grand Ave., Ste. 111
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