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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DEREK RIDGEWAY,
  :



  :


Claimant,
  :


  :                          File No. 5009999

vs.

  :



  :                      A R B I T R A T I O N

IBP, inc.,
  :



  :                          D E C I S I O N


Employer,
  :


Self-Insured,
  :


Defendant.
  :                     Head Note No.:  2402

______________________________________________________________________

STATEMENT OF THE CASE

Derek Ridgeway filed a petition in arbitration seeking workers’ compensation benefits from IBP, Inc., self-insured employer, defendant, as a result of an injury sustained on July 5, 2000.  The case was heard and fully submitted in Sioux City, Iowa, on February 16, 2005.  The record in the case consists of claimant’s exhibits 1 and 2; defendant’s exhibits A through F, as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for resolution in the case:

1. Whether claimant’s case is barred as an untimely claim under Iowa Code section 85.26 three-year statute of limitations; and, if not; 

2. Whether the alleged injury is a cause of any temporary and/or permanent disability;

3. The extent of claimant’s disability; 

4. If awarded, the commencement date for payment of permanent partial disability benefits;
5. Apportionment for prior right knee injury; and
6. Whether defendant is liable for the costs associated with the independent medical examination (IME) by Stephen H. Noel, M.D., pursuant to section 85.39 of the Iowa Code.

The parties stipulated as to the correct weekly gross earnings at the time of injury and also to claimant’s marital status and allowed exemptions.  Claimant’s weekly rate of compensation is stipulated to be $434.03.  The parties also stipulated that if the injury is found to have caused permanent disability that it will be evaluated as a scheduled member disability to the right leg.
FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:

The claimant was 32 years old at the time of hearing.  Claimant is a high school graduate and holds a bachelor’s degree in animal science from Iowa State University.  Claimant began working for IBP, Inc., defendant employer, after college graduation in December, 1994, as a buyer trainee.  In 1997, claimant moved to the Larton plant as a station manager.  At the time of his injury in July, 2000, claimant’s duties included scheduling hogs for delivery and weighing and tattooing hogs at the buying station.  On July 5, 2000, claimant was injured as he was tattooing a hog on its right shoulder when it ran into claimant’s right leg at knee level, knocking him down.  Claimant notified his supervisor and sought treatment at the Storm Lake plant nursing station.  

There are limited medical records in evidence for review; a total of three pages of post-injury records were submitted.  The records include IBP’s Injury/Illness Information form (Exhibit B), a Work Restriction Sheet from the Center of Neurosciences, Orthopaedics & Spine (Ex. C), and an impairment rating letter authored by defendant claims examiner and signed by claimant’s treating orthopaedist.  (Ex. 1).

Claimant sought treatment with his family physician at Medical Associates in LeMars, Iowa.  Specifically, Stephen H. Noel, M.D., orthopaedic surgeon, was claimant’s primary provider for his injury.  After radiological examination, Dr. Noel found claimant’s patella had “turned,” and arthroscopic surgery was recommended.  Dr. Noel performed an arthroscopy on claimant’s right knee on August 9, 2000, for a partial tear of the medial meniscus and chondroplasty.  (Ex. 1)  Post-operatively, claimant developed an infection in the knee.  On August 23, 2000, claimant underwent an irrigation and debridement.  On September 27, 2000, claimant underwent a right knee manipulation under anesthesia status post septic arthritis and right knee arthrofibrosis.  

In 1990, claimant suffered a right knee injury and underwent an arthroscopy and arthroscopic debridement of torn fibers, anterior cruciate ligament of the right knee.  The impression from treating physician, Mary Franklin G. Paulus, M.D., was “partial tear, right knee, anterior cruciate ligament.”  (Ex. A, p. 6)  Claimant also underwent a round of physical therapy post-operatively.

Dr. Noel released claimant to return to full duty work on October 4, 2000.  (Ex. C)  Dr. Noel found claimant to be at maximum medical improvement on January 23, 2002.  Dr. Noel last saw claimant on February 4, 2004.  Claimant was released from care on that date.  On April 19, 2004, Dr. Noel signed off on the defendant’s request for an impairment rating.  Dr. Noel found a 50 percent “permanent disability” to the right leg.  When asked “how much of the permanent disability is attributable to his prior 1990 knee surgery,” Dr. Noel rendered a 25 percent rating.  Dr. Noel’s ratings were based on the AMA Guidelines, Fifth Edition, Tables 17-31, page 544; and Table 17-33.  (Ex. 1)

Defendant’s Claim Payments Report showing indemnity payments reflects that claimant’s last indemnity payment in the amount of $309.90 was issued on October 6, 2000, for the period covering October 4 to October 8, 2000.  (Ex. E, p. 1)  This payment reflected five days of benefits due to claimant’s return to duty that same week.  There is also an affidavit in evidence of defendant’s claims examiner, Martin J. Weepie, affirming the above.  (Ex. F)  Claimant acknowledged under adverse examination that the October 6, 2000 payment, received by claimant on or about October 9, 2000, was the last weekly compensation benefit he received from defendant.  

Claimant filed an original notice and petition on October 31, 2003.  

There was testimony and evidence submitted regarding claimant’s chapter seven bankruptcy proceeding in the Northern District of Iowa, case number 02-1309 S.  (Ex. 2)  Claimant was granted a discharge on July 30, 2002.  Claimant argued in his post‑hearing brief that he is entitled to an extension of time of a minimum of two years from the date of filing of the bankruptcy claim to file his workers’ compensation claim.  The undersigned finds this argument has no legal merit and claimant is not entitled to a tolling of the three year statute of limitations in which to file his claim with this agency.
REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant filed an untimely claim under Iowa Code section 85.26.

An original proceeding for benefits must be commenced within two years from the date of the occurrence of the injury for which benefits are claimed or within three years from the date of the last payment of weekly compensation benefits if weekly compensation benefits have been paid under section 86.13.  Section 85.26(1).  A proceeding in review-reopening must be commenced within three years from the date of the last payment of weekly benefits under either an award for payments or an agreement for settlement.  Section 85.26(2).  The "discovery rule" may extend the time for filing a claim where weekly benefits have not yet been paid.  The rule does not extend the time for filing a claim where benefits have been paid.  Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256 (Iowa 1980).  Under the rule, the time during which a proceeding may be commenced does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of the condition.  The reasonableness of claimant's conduct is to be judged in light of the claimant's education and intelligence.  Claimant must know enough about the condition to realize that it is both serious and work connected.  Orr, 298 N.W.2d at 261; Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).  Failure to timely commence an action under the limitations statute is an affirmative defense which defendant must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

The claimant received his last weekly benefit payment from defendant on or about October 9, 2000.  He did not file his petition until October 31, 2003.  The discovery rule does not extend the time for filing a claim when benefits have been paid.  There is no factual dispute when claimant received his last weekly benefit payment.  As such, the defendant has met its burden of establishing that the claimant failed to timely commence an action for his July 5, 2000 injury.  All other issues in this matter are, therefore, moot.

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That claimant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

Signed and filed this ___15th___ day of March, 2005.

   __________________________







ANNE M. GARRISON
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