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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MATTHEW FISCHER,
  :



  :


Claimant,
  :                         File No. 5020283


  :

vs.

  :             R E V I E W – R E O P E N I N G


  :

ALLIANT ENERGY a/k/a INTERSTATE
  :                           D E C I S I O N
POWER and LIGHT COMPANY,
  :



  :


Employer,
  :            Head Note Nos.:  2403; 2501; 2502;

Defendant.
  :            2905; 2907
______________________________________________________________________

STATEMENT OF THE CASE

Matthew Fischer, claimant, filed a petition in review-reopening seeking workers’ compensation benefits from Alliant Energy a/k/a Interstate Power and Light Company as a result of an injury he sustained on or about September 1, 2000 that arose out of and in the course of his employment.  This case was heard and fully submitted in Iowa City, Iowa, on April 30, 2010.  The evidence in this case consists of the testimony of claimant and claimant’s exhibits 1 through 11 and defendant’s exhibits A through C.

ISSUES

Whether there has been a change of condition since the agreement for settlement approved on April 6, 2007, that might entitle claimant to additional permanent partial disability under a review-reopening and, if so, 

The extent of claimant’s industrial disability; 

Whether there is a causal connection between claimant’s injury and the medical treatment sought by claimant; and 

Whether defendant is liable for Dr. Neiman’s independent medical examination.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:

Matthew Fischer, claimant, sustained an injury to his neck/right shoulder/right arm/whole body arising out of and in the course of his employment with his employer, Alliant Energy a/k/a Interstate Power and Light Company (hereinafter Alliant Energy), on September 20, 2000 when he slipped and fell three to four feet in his bucket truck.  (Exhibit 8, page 71 and Ex. B, pp. 1-3)  At the time he was working as a customer service mechanic for Alliant Energy.  (Claimant’s Testimony)  Following the injury he had MRIs of the right shoulder, and cervical spine and was treated by, among others, David Tearse, M.D., orthopedic surgeon, for right shoulder pain, Loren Mouw, M.D., neurosurgeon, for his neck condition and Mark Taylor, M.D., for right neck and shoulder pain and right arm swelling and paresthesias.  (Ex. 3, pp. 14-31; Ex. 4, pp. 32-34; Ex. 5, pp. 35-37; Ex. A, pp. 2, 6-10 and Ex. B, pp. 3-20)  On March 17, 2004, Chad Abernathy, M.D., and Dr. Mouw performed surgery consisting of C5-6 anterior cervical diskectomy, osteophytectomy, instrumented allograft fusion, microscope and the postoperative diagnoses were right C6 radiculopathy, right C5-6 disc extrusion with osteophyte formation and stenosis and surgery consisting of anterior cervical diskectomy with intraoperative microscope, C5-6, single level; anterior cervical fusion with allograft, single level; insertion of prosthetic device, 7 mm Cornerstone II graft, single level; and anterior cervical instrumentation with a 23 mm plate and 14 mm variable and fixed angle screws at C5 and C6, two segments and the postoperative diagnosis was herniated intervertebral disk, C5-6.  (Ex. B, pp. 4-5)

An agreement for settlement between claimant and Alliant Energy was submitted by them and approved by the interim workers’ compensation commissioner on April 9, 2007.  (Ex. B, pp. 1-2)  The medical records that were part of the agreement for settlement included:  On May 5, 2007 Dr. Tearse formed an impression of right “shoulder rotator cuff tendonitis (impingement) with right elbow lateral epicondylitis” (Ex. B, p. 10); a September 7, 2004 letter by Dr. Tearse in which he opined claimant had two percent right upper extremity or one percent whole person permanent impairment for mild rotator cuff weakness using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, and recommended no restrictions (Ex. B, p. 12); an October 14, 2004 letter by Dr. Mouw in which he opined claimant had a 25 percent permanent impairment of the whole person due to limited range of motion of the cervical spine from successful arthrodesis using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, and noted claimant continued to complain of neck pain, and had some complaints of radicular type features that were limited to dysesthetic type of pain that increased with strenuous activity.  (Ex. B, p. 9)  An attachment to the agreement for settlement was an undated answer to an interrogatory which described claimant’s condition and stated:
I am not able to look up for more than 2-3 minutes without haveing [sic] a severe headache.  I have difficulty turning my head from side to side and up and down.  When reading a book or magazine or newspaper, my neck gets tight and I have to bring my head up slowly.  I have pain in my right arm and shoulder.  I have trouble bending my elbow.  I have swelling in my arm.  It wakes me up at night.  I cannot close my hand all the way due to the swelling and pain.  I cannot make a fist.  I have a lack of grip strength.  I even have difficulty turning a screw driver [sic].
(Ex. B, p. 21)

From June through December 2008 claimant was treated by John Klein, M.D., for questionable allergies, questionable sleep apnea, left flank pain, routine screening blood work, left hydronephrosis, increased liver function, hyperglycemia, maxillary sinusitis, diabetes, chronic sinus congestion, and a cough.  (Ex. 10, pp. 78-79, 81 and Ex. 11, pp. 88-92, 97-103)

Dr. Tearse ordered x-rays of the right shoulder that were done on January 20, 2009.  (Ex. 2, pp. 8-9)  Dr. Tearse saw claimant on February 17, 2009 for evaluation of right shoulder pain; noted claimant had been evaluated a the University of Iowa Hospitals and Clinics for possible thoracic outlet syndrome and the workup was reportedly negative (Dr. Tearse did not have the records); noted x-rays showed minimal degenerative changes at the acromioclavicular joint, with a type II acromian; formed an impression of persistent right shoulder pain with clinical features consistent with impingement; recommended an MR/arthrogram to better evaluate for the possibility of a significant full or partial thickness rotator cuff tear; and noted an MRI in 2004 showed only tendonopathy.  (Ex. 2, pp. 2, 11-13 and Ex. A, p. 3)

Dr. Klein saw claimant on February 25, 2009 for his diabetes, hyperlipidemia and cough while eating and ordered tests.  (Ex. 10, pp. 77, 80 and Ex. 11, pp. 93-94)

A medical case manager providing services for Alliant Energy wrote a letter dated March 4, 2009 to Dr. Tearse asking him to respond to certain questions.  (Ex. 2, p. 6 and Ex. A, p. 4)  Dr. Tearse responded in a letter dated March 25, 2009 and wrote:

He states that he did have ongoing symptoms in his [right] shoulder ever since I last saw him in 2004.  In my note from 5/24/04, he said he was tolerating work activities well.  There was no indication of pain in his shoulder.  He did have some elbow soreness.  His physical examination was normal, with the exception of trace external rotation weakness.  He was placed at maximal medical improvement as of that time and for his weakness he was given an impairment rating of 2% upper extremity, (1% whole person).  It is my opinion, within a reasonable degree of medical certainty, that his chronic condition is not directly related to his 9/20/2000 work injury.  It appears more likely related to unrelated conditions.

I do not have any evidence that there is a new injury, either at work or at home.  I believe this is more of a progressive condition, which is not directly related to work.

(Ex. 1, p. 1; Ex. 2, pp. 5, 7 and Ex. A, pp. 5, 5A)

Following evaluation claimant had gastrointestinal endoscopy at the University of Iowa Hospitals and Clinics on April 14, 2009 and a tumor was removed.  (Ex. 6, pp. 38-50 and Ex. 10, p. 84)  On April 17, 2009, claimant was seen by Dr. Klein for diabetes, hyperlipidemia, elevated ALT and reflux.  (Ex. 11, p. 95)  Claimant had follow-up care at the University of Iowa Hospitals and Clinics which included placement of an esophagus catheter for a 24 hour test and an esophagram.  (Ex. 6, pp. 53-61)  Dr. Klein saw claimant on July 1, 2009 for follow-up of his diabetes, hyperlipidemia and elevated liver enzymes.  (Ex. 11, p. 95)

Claimant’s attorney referred him to Richard Neiman, M.D., neurologist, for an independent medical examination.  (Cl. Testimony and Ex. 8, p. 71)  Dr. Neiman took claimant’s history, did a physical examination on October 28, 2009 and prepared a report dated November 2, 2009.  (Ex. 8, pp. 71-75)  Dr. Neiman’s report has a limited but specific medical history but it is not readily apparent from his report whether he actually reviewed medical records or got the medical history from claimant.  (Ex. 8, pp. 71-72)  Dr. Neiman noted the costoclavicular maneuver produced obliteration of the pulse both sides which was compatible with thoracic outlet syndrome and suggested an exercise program for it but did not think the thoracic outlet syndrome was work related.  (Ex. 8, pp. 73-74)  Using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Dr. Neiman rated claimant’s permanent impairment as 26 percent of the whole person for the cervical spine and a 9 percent right upper extremity or 5 percent whole person for the right shoulder due to limitation for range of motion.  (Ex. 8, p. 74)  Dr. Neiman recommended restrictions of avoiding excessive flexion/extension, lateral flexion and rotation of the cervical spine and in regards to the right shoulder avoiding excessive flexion/extension, abduction, adduction, internal and external rotation and thought claimant would have difficulty using the right shoulder for repetitive tasks particularly above shoulder level.  (Ex. 8, p. 74)  Dr. Neiman noted regarding the restrictions for the cervical spine he (the doctor) had “no difficulty with returning to work at Alliant Energy as such.”  (Ex. 8, p. 74)  Dr. Neiman also wrote in his report:

In regard to the right shoulder I believe further evaluation would be indicated.  The GAD arthrogram, MRI as suggested by Dr. Tearse would be quite reasonable. . . .

. . . .

Using the combined values table, 5% + 26% would be a level of impairment of 30% of the whole person.  I believe this accurately reflects his current level of impairment. . . .

The level of impairment and that of function restrictions are related to his injury which occurred at work on or about September 20, 2000 while working for Alliant Energy.

(Ex. 8, pp. 74-75)

The costs of Dr. Neiman’s independent medical examination were $685.00.  (Ex. 8, p. 70)

Claimant was seen by Dr. Klein in December 2009, January 2010 and February 2010 for diabetes.  (Ex. 9, p. 76)  Dr. Klein saw claimant on April 12, 2010 for right shoulder pain, noted it was a chronic problem and he had symptoms consistent with impingement.  (Ex. 9, p. 76A)

Claimant’s wages and salaries for state income tax purposes were $55,663.00 in 2002; $59,674.00 in 2003, $55,364.00 in 2004; and $55,043.00 in 2005.  (Ex. C, pp. 1-5)  In federal income tax returns for 2006-2009 claimant’s and his spouses’ incomes were combined and claimant’s exact wages and salaries cannot be determined.  (Ex. C, pp. 6-9)

Claimant testified to the following at the evidentiary hearing (April 30, 2010).  He has had no other injury to the right shoulder.  His right shoulder condition has progressively gotten worse.  He has pain in the right shoulder and swelling in the right arm.  He has lost strength in his right hand and right shoulder.  He had no care by Dr. Tearse from 2004 to February 2009.  After the injury, he returned to work at Alliant Energy and his job did not change.  He now takes more over-the-counter medication than he did before.  At the time of his injury he was earning $26.27 per hour, had received cost of living contract pay increases and the pay is currently $30.18 per hour.  In March 2008 he took a leave of absence from Alliant Energy to take a position as a business agent for his union, got a pay increase to do so and is currently paid approximately $90,000.00 a year by the union.  Claimant wants an MRI and arthrogram and follow-up treatment for the right shoulder.  (Cl. Testimony)
CONCLUSIONS OF LAW

The first issue to be resolved is whether there has been a change of condition since the agreement for settlement approved on April 6, 2007 that might entitle claimant to additional permanent partial disability under a review-reopening.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

The workers’ compensation statutory scheme contemplates that future developments (post-award and post-settlement developments), including the worsening of a physical condition or a reduction in earning capacity, should be addressed in review-reopening proceedings.  See Iowa Code § 86.14(2).  The review-reopening claimant need not prove, as an element of his claim, that the current extent of disability was not contemplated by the commissioner (in the arbitration award) or the parties (in their agreement for settlement).

A compensable review-reopening claim filed by an employee requires proof by a preponderance of the evidence that the claimant’s current condition is “proximately caused by the original injury.”  See Simonson, 588 N.W.2d at 434 (original emphasis omitted) (quoting Collentine, 525 N.W.2d at 829).  While worsening of the claimant’s physical condition is one way to satisfy the review-reopening requirement, it is not the only way for a claimant to demonstrate his or her current condition warrants an increase of compensation under section 86.14(2).  See Blacksmith v. All-Am., Inc., 290 N.W.2d 348, 354 (Iowa 1980) (holding a compensable diminution of earning capacity in an industrial disability claim may occur without a deterioration of the claimants physical capacity).

Therefore, we have held that awards may be adjusted by the commissioner pursuant to section 86.14(2) [then section 86.34] when a temporary disability later develops into a permanent disability, see Rose v. John Deere Ottumwa Works, 247 Iowa 900, 906, 76 N.W.2d 756, 759(1956), or when critical facts existed but were unknown and could not have been discovered by the exercise of reasonable diligence at the time of the prior settlement or award, see Gosek v. Garmer & Stiles Co., 158 N.W.2d 731, 735 (Iowa 1968).  We have also previously approved a review-reopening where an injury to a scheduled member later caused an industrial disability.  See Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 13, 17 (Iowa 1993) (“[A] psychological condition caused or aggravated by a scheduled injury is to be compensated as an unscheduled injury.”).

Although we do not require the claimant to demonstrate his current condition was not contemplated at the time of the original settlement, we emphasize the principles of res judicata still apply – that the agency, in a review-reopening petition, should not reevaluate an employee’s level of physical impairment or earning capacity if all of the facts and circumstances were known or knowable at the time of the original action.  As this court has explained, a contrary view would tend to defeat the intention of the legislature[:] . . .  “The fundamental reason for the enactment of this legislation is to avoid litigation, lessen the expense incident thereto, minimize appeals, and afford an efficient and speedy tribunal to determine and award compensation under the terms of this act.”

Stice, 228 Iowa at 1038, 291 N.W. at 456 (quoting Flint v. City of Eldon, 191 Iowa 845, 847, 183 N.W. 344, 345 (1921)).  Therefore, “once there has been an agreement or adjudication the commissioner, absent appeal and remand of the case, has no authority on a later review to change the compensation granted on the same or substantially same facts as those previously considered.”  Gosek, 158 N.W.2d at 732.  For example, a “mere difference of opinion of experts or competent observers as to the percentage of disability arising from the original injury would not be sufficient to justify a different determination by another commissioner on a petition for review reopening.”  Bousfield v. Sisters of Mercy, 249 Iowa 64, 69, 86 N.W.2d 109, 113 (1957).  Likewise, section 86.14(2) does not provide an opportunity to relitigate causation issues that were determined in the initial award or settlement agreement.  
Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 392-393 (Iowa 2009).
Claimant does not allege, and rightly so, that he has had an economic change of condition since the agreement for settlement of April 6, 2007 that might entitle him to additional permanent partial disability benefits.  Claimant has not had a change of economic condition since April 6, 2007.  He returned to work at Alliant Energy, doing the same job and getting contract cost of living increases until he voluntarily took a leave of absence to be a union business agent and he makes more now than at any time in the past at Alliant Energy.

Claimant does not allege that he has had a physical change of condition of his neck (oral representation at the evidentiary hearing).  There is no evidence, medical or otherwise, to support a conclusion that there has been a physical change of condition of claimant’s neck.

Claimant does allege that there has been a physical change of condition of his right shoulder and he must prove it.  He has failed to do so.  No doctor or expert has offered an opinion that there has been a change of condition since the agreement for settlement on April 6, 2007 that is causally related to the injury.  In fact, Dr. Tearse opined that claimant’s chronic condition was not directly related to his original work injury.  A close reading of Dr. Neiman’s report indicates he offered no opinion on whether the physical condition of claimant’s right shoulder changed between April 6, 2007 and the time he saw claimant (October 28, 2009).  Merely because Dr. Neiman’s impairment ratings (nine percent right upper extremity) and suggested restrictions in November 2009 are different than the impairment ratings (two percent right upper extremity) and no restrictions by Dr. Tearse in 2004 does not mean there has been a physical change in condition.  It is also noted that in 2004 Dr. Mouw rated claimant’s permanent impairment of the neck at 25 percent of the whole person and Dr. Neiman’s impairment rating of the neck in November 2009 was 26 percent of the whole person and claimant does not allege a physical change of condition of the neck.  It is also noted that the medical records reflect almost a total lack of complaints or treatment for the right shoulder since April 6, 2007.  Claimant’s current symptoms are remarkably similar to his symptoms in his interrogatory that is part of the agreement for settlement.

Claimant has not proved a physical change of condition as alleged (or an economic change of condition) that might entitle him to additional permanent partial disability benefits.  Even if he had there is insufficient evidence in the record to support a conclusion that he is entitled to additional permanent partial disability benefits.  After the agreement for settlement claimant did the same job, his pay increased and the only change in claimant’s earnings capacity is that he now makes more due to a voluntary change of jobs.

The next issue to be resolved is whether there is a causal connection between claimant’s injury and the medical treatment sought by claimant (an MRI and an arthrogram).

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Tearse recommended the MRI/arthrogram to better evaluate the possibility of a rotator cuff tear.  When he was specifically asked, he opined on March 25, 2009 that claimant’s condition was not directly related to work or his September 20, 2000 work injury.  Dr. Neiman thought the MRI and arthrogram as suggested by Dr. Tearse was reasonable.  Dr. Neiman did not offer an opinion whether the need for the testing was causally related to claimant’s work injury.  Claimant has failed to prove there is a causal connection between his work injury and the treatment he seeks.

The last issue to be resolved is whether defendant is liable for Dr. Neiman’s independent medical examination in 2009.

Even though we have not applied Iowa Code section 85.39 to review-reopening petitions, the industrial commissioner has. In Sheriff v. Intercity Express, 34 Iowa Indus. Comm’r Repts. 302 (Oct. 1978), the employee sought reimbursement for a section 85.39 medical evaluation during his second review-reopening proceeding. The employee asserted that the prior evaluation, which the new medical evaluation challenged, was the physician’s report during the first review-reopening proceeding. Sheriff, 34 Iowa Indus. Comm’r Rpts. at 303. In denying the claim for reimbursement, the commissioner stated 

Claimant’s subsequent attempt to obtain an examination pursuant to § 85.39 is either an attempt to get evidence of an evaluation of disability greater than that awarded by the deputy in the first review-reopening proceeding or an attempt to get evidence of a change in condition at the employer’s expense. It is neither contemplated nor proper that § 85.39 be used for these purposes. 

Id. Although we do not defer to the commissioner’s interpretation of the workers’ compensation statute, Larson Mfg. Co. v. Thorson, 763 N.W.2d 842, 850 (Iowa 2009), we find the commissioner’s reasoning persuasive here. 

We agree with the commissioner and the district court that Iowa Code section 85.39 does not expose the employer to liability for reimbursement of the cost of a medical evaluation unless the employer has obtained a rating in the same proceeding with which the claimant disagrees. In 2002, Kohlhaas entered into a settlement agreement establishing his disability. Three years later, he seeks reimbursement for a medical evaluation not to rebut a new impairment rating obtained by the employer in the review-reopening proceeding, but rather to cast doubt on an impairment rating obtained by the employer before the agreement for settlement was reached. If Kohlhaas wanted to challenge Dr. Crane’s evaluation at his employer’s expense, he should have done so in the original proceeding establishing his disability in 2002, not during the review-reopening proceeding three years later. The review-reopening proceeding in this case is a new and distinct proceeding apart from the original arbitration action, as the claimant had a burden to prove something different than he proved at the arbitration hearing. See Iowa Code § 86.14(2). As the employer did not obtain a new evaluation of Kohlhaas’ disability in connection with the review-reopening proceeding, Kohlhaas is not entitled to reimbursement for expenses associated with Dr. Kuhnlein’s medical evaluation under section 85.39.  (Emphasis added.)

Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 394-395 (Iowa 2010).

Under the holding of Kohlhaas claimant is not entitled to reimbursement for Dr. Neiman’s independent medical examination because defendant has not had an independent medical examination or rating in the instant review-reopening proceeding.

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33, but not the costs of Dr. Neiman’s independent medical examination.

Signed and filed this _____9th_____ day of July, 2010.

   ________________________







CLAIR R. CRAMER
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