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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROGER MICHELS,
  :                       File No. 5025310


  :


Claimant,
  :                ARBITRATION  DECISION


  :

vs.

  :            REGARDING  OCCUPATIONAL


  :

JOHN DEERE DAVENPORT WORKS,
  :             HEARING  LOSS  PURSUANT


  :


Employer,
  :            TO  IOWA  CODE  SECTION  85B

Self-Insured,
  :


Defendant.
  :               Head Note Nos.:  2208; 1402
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding whereby claimant is seeking hearing loss benefits pursuant to Iowa Code section 85B, “Occupational Hearing Loss.”  The contested case was initiated when claimant, Roger Michels, filed his original notice and petition with the Iowa Division of Workers’ Compensation.  He alleged he sustained a “bilateral high frequency sensorineural hearing loss.”  Claimant provided the alleged injury date of September 28, 2007. (Original notice and petition.)  A single petition was filed on April 10, 2008.

Defendant is self-insured for purposes of workers’ compensation.  It filed its answer on April 18, 2008.  Defendant denied the occurrence of the work injury on the alleged date.

The hearing administrator scheduled the case for hearing on September 18, 2009 at 1:00 p.m.  The hearing took place in Des Moines, Iowa at the Iowa Department of Workforce Development.  The undersigned appointed Ms. Erin Weitl, as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant testified on his own behalf.  Lloyd Luke, M.D., Medical Director for John Deere, testified for defendant.  Kevin Murphy, Health and Safety Manager at John Deere in Davenport, Iowa also testified for his employer.

The parties offered exhibits.  Claimant offered exhibits 1 through 22.  Defendant offered exhibits A through H.  All proffered exhibits were admitted as evidence in the case.  The parties submitted post-hearing briefs.  The case was deemed fully submitted on October 12, 2009.

STIPULATIONS

The parties completed the designated hearing report for the alleged date of injury of September 28, 2007.  The parties entered into various stipulations for the same date.  They are:

1. There was the existence of an employer-employee relationship at the time of the alleged injury;

2. Temporary benefits are not at issue;

3. If permanency is found, the parties agree the claim would be for a hearing loss pursuant to Iowa Code section 85B; 

4. There is the issue regarding the commencement date for permanent partial disability benefits which may be awarded and to which claimant may be entitled; and the commencement date is agreed to be September 28, 2007.
5. If permanency benefits are awarded there is the matter of the weekly benefit rate, and the parties agree the weekly benefit rate should be $1,034.16 per week.
ISSUES

The issues presented are:

1. Whether claimant sustained a work-related injury in the form of a hearing loss that arose out of and in the course of his employment on September 28, 2007;

2. Whether the alleged injury is a cause of temporary and/or permanent disability;

3. Whether claimant is entitled to permanent disability benefits pursuant to Iowa Code section 85B, and if so, the extent of permanent disability benefits to which claimant is entitled;

4. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27;
5. Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13; and

6. There is the issue of the assessment of allowable costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony of the three witnesses at hearing, after judging the credibility of the witnesses, and after reading the evidence, and the post-hearing briefs, makes the following findings of fact and conclusions of law:

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

Iowa Code section 85.34(2)(r)(2) states permanency benefits will be computed according to Chapter 85 B.  

Iowa Code section 85B.4(3) defines “Occupational Hearing Loss.”  The subsection provides as follows:

"Occupational hearing loss" means that portion of a permanent sensorineural loss of hearing in one or both ears that exceeds an average hearing level of twenty-five decibels for the frequencies five hundred, one thousand, two thousand, and three thousand Hertz, arising out of and in the course of employment caused by excessive noise exposure.  "Occupational hearing loss" does not include loss of hearing attributable to age or any other condition or exposure not arising out of and in the course of employment.

The table in section 85B.5 then, is not the minimum standard defining an excessive noise level in section 85B.4(2).  The table in section 85B.5 lists noise level times and intensities which, if met, will be presumptively excessive noise levels of which the employer must inform the employee.  See Muscatine County v. Morrison, 409 N.W.2d 685 (Iowa 1987).
Iowa Code section 85B.6 provides for the maximum compensation for hearing loss.  The section provides:

Compensation is payable for a maximum of one hundred seventy-five weeks for total occupational hearing loss.  For partial occupational hearing loss compensation is payable for a period proportionate to the relation which the calculated binaural, both ears, hearing loss bears to one hundred percent, or total loss of hearing. 

Claimant commenced his employment with defendant on September 10, 1974.  Before he was hired, claimant underwent a pre-employment physical.  The examination showed claimant had zero percent hearing impairment.  He was 26 years old at the time and had served in Vietnam for 6 years.  During his tour of military duty, claimant was not issued hearing protection.  

Claimant started in the foundry in Dubuque.  He worked in the foundry for approximately five months.  The company laid off claimant on February 15, 1975.  Claimant waived his recall rights at the Dubuque facility and he transferred to the Davenport location on April 12, 1976.  Claimant started as a flame cutter.  This was a position he held for several months and then again for a brief period in 1985.  He transferred to assembly where he remained for most of his career.  For the final six years of his employment, claimant worked as a motor production test operator.  The duties were considered “non-traditional duties.”  Claimant retired from the company on October 1, 2007.  

Claimant is 62 years old.  He provided 33 years of dedicated service to the company.  During his employment, he worked some overtime, both by hours and by days of the week.  The total amount of overtime worked was not made available during the hearing.  Claimant testified when he worked overtime hours, he usually worked 10 to 11 hours per day and 6 days per week.  Rarely, did he work on Sundays.  On several occasions, he worked 14 straight days.  Claimant described the work environment as noisy.  He explained workers were forced to yell at one another in order to communicate effectively.  Often, claimant stated, there was “impact noise in the plant.”  The “impact noise” consisted of metal pieces dropping onto an object.  

On August 14, 1989, defendant implemented a mandatory hearing conservation program for all employees working in the plant.  (Exhibit A)  All employees were required to wear hearing protection.  The purpose of the program was “to help diminish the noise which can enter the ear during factory operations.”  (Ex. A.)  All employees were encouraged to cooperate with the program in order to discover more effective means for implementing hearing conservation methods.  (Ex. 1, p. 2)  The program not only included hearing protection, the program also consisted of annual testing, education and a yearly audiogram that was reviewed by the appropriate experts.  

The company required all employees to wear hearing protection from the start of the shift until five minutes prior to the conclusion of the shift.  (Ex.  A)  Chris J. Cox notified the employees they would become accountable for wearing hearing protection effective August 28, 1989.  At the program’s inception, claimant had been working approximately 15 years without any hearing protection in the plant.  

Claimant elected to wear foam ear plugs as his form of hearing protection.  He testified the plugs helped to muffle sounds but the plugs did not eliminate sounds.  Dr. Luke agreed with claimant; foam ear plugs muffled sounds but the plugs failed to eliminate sounds.  

Claimant routinely reported to company officials, he always wore his hearing protection in the plant.  Claimant reported year after year he understood the proper manner in which to wear the hearing protection.  He also reported he did not wear hearing protection when he engaged in activities outside the plant.

Company officials authorized a 2005 sound survey to be conducted in October 2005 at the Davenport facility.  The survey established 32 percent of the Davenport plant employees were exposed to noise levels greater than the hearing conservation action level of 85.0 dB(A) time weighted average (TWA), and the remaining 68 percent of the employee population were exposed to 85.0 to 90.0 dB(A).  (Ex. 15, p. 106)  The sound level measurements were taken in a position that represented the worker’s “hearing zone.”  The “hearing zone” was based on the conditions observed and the professional judgments of the surveyors.  (Ex. 15, p. 108)  Claimant worked in departments 747 and 783.  According to the sound surveys for those two departments, claimant was exposed to decibel peaks as high as 126.7, 121.8, 122.8, 124.3, 128.4, 128.9, 126.7, 120.7, and 128.  (Ex. 15, pp. 110-112, 114, 117, 121, 128).  The 2005 sound survey indicated claimant was exposed to potentially damaging noise levels.  Iowa Code section 85B.5 does not permit noise exposure greater than a 115 dB peak.
On March 18, 1993, M.E. Collentine, M.D., an otolaryngologist, examined claimant, upon a referral from the then company doctor, Fred Green, M.D.  (Ex. 6, p. 71)  Dr. Collentine was asked to provide an evaluation regarding claimant’s hearing.  (Ex. 6, p. 71)  Dr. Collentine opined in his report of the same date:

Audiometric studies show normal hearing in the speech range both right and left side with a significant dip at the 4000 HZ at right and left side.  Speech reception thresholds normal.  5 DB on the right and 5 DB on the left with good discrim [sic] scores bilaterally.  He has a percent of hearing loss using the Iowa Formula of 0% on the right and 0% on the left.

There is no hearing handicap at this time.  The audiometric pattern shows a high frequency dip at the 4000 HZ level consistent with noise induced hearing changes.  The patient was advised to be wearing his noise attenuating earplugs at all times and recheck as needed.
(Ex. 6, p. 71)
After receiving the report from Dr. Collentine, the company officials noted, “There is a significant dip in the 4,000 htz range, which is very consistent with noise induced hearing loss.”  (Ex. 12, p. 96)  There was a notification of permanent threshold shift sent to claimant in 1993.  (Ex. 5, p. 69)

Dr. Luke referred claimant to Michael S. Tomek, M.D. for an evaluation.  The evaluation occurred on May 10, 2007.  Dr. Tomek found claimant to have a 4.83 percent age corrected hearing loss.  (Ex. 9, p. 79)  Dr. Tomek advised claimant he was a candidate for open fit hearing aids because he had a moderate sensorineural hearing loss at high frequencies.  (Ex. 9, p. 76)  As a result of the 2007 audiogram test results, a plant nurse notified claimant of another permanent threshold shift in his hearing.  (Ex. 5, p. 70)

Defendant argued at hearing, claimant’s hearing loss was the result of sources outside of the work situation. Dr. Luke specifically denied claimant’s hearing loss was caused by his employment.  Dr. Luke asked the undersigned to consider claimant’s motorcycle riding and his once a year deer hunting excursion to be the major causes of claimant’s hearing loss.  In support of his conclusion that the hearing loss was unrelated to claimant’s employment Dr. Luke opined claimant had no compensable occupational hearing loss four years subsequent to the implementation of the mandatory hearing protection program.  Therefore, claimant’s hearing loss was not attributable to his employment.  

Claimant propounded interrogatories to defendant.  Claimant asked defendant whether claimant’s hearing loss resulted from any cause other than noise incurred during his employment, defendant replied by referring claimant to medical records and by answering the interrogatory:

No other determination of alternative causes have [sic] been made at this point.  This Interrogatory may be supplemented after John Deere completes its’ [sic] investigation.

(Ex. 18, p. 143)

However, no supplementation was made to the interrogatory answer.  Claimant’s various medical records did not establish any other medical problem or any other cause for claimant’s hearing loss besides his exposure to noise in the workplace.  Additionally, there was absolutely no basis for determining claimant had a predisposition to hearing loss because of his familial background.

In anticipation of litigation, claimant’s counsel retained Richard S. Tyler, Ph.D., an audiologist, to provide an opinion regarding claimant’s hearing loss.  Dr. Tyler interviewed claimant by telephone on July 27, 2009.  The audiologist also reviewed numerous records concerning noise records at the Davenport plant, sound survey records, and hearing and health records for claimant during his 33 year employment with the company.  Dr. Tyler opined in his report of July 29, 2009:

Mr. Michael’s hearing loss is mostly in higher frequencies.  The calculation of percent hearing loss is an approximation of the speech communication handicap to be expected.  It does not adequately quantify the hearing impairment, including localization or speech perception in noise.  This ‘percent’ hearing loss could grossly underestimate the hearing difficulties that Mr. Michaels experiences.

(Ex. 21, p. 203)

Dr. Tyler determined claimant had a bilateral hearing impairment of five percent.  (Ex. 21, p. 204)  The hearing loss was based on several factors.  Those factors were:

· Mr. Michaels was exposed to high levels of damaging noise during his work at John Deere.

· A pre-employment audiogram is available and indicates a 0% hearing loss bilaterally.

· His employment audiograms are consistent with a noise induced hearing loss.

· He worked overtime and was exposed to impulsive noise.

Other Possible Causes of Hearing Loss
· There is no evidence that suggests he started work at John Deere with ill health, or a % hearing loss.

· It is very unlikely that his hearing loss is due to aging or is hereditary.

(Ex. 21, pp. 203-204)

Dr. Tyler concluded:

Based on the information available to me, I conclude that the sensorineural hearing loss experienced by Mr. Michaels was probably a result of his work at John Deere.  His condition is unlikely to improve.

(Ex. 21, p. 204)  

It is the conclusion of this deputy; the greater weight of the evidence supports claimant’s claim.  His hearing loss is related to his employment with defendant.  This deputy is most impressed by the credentials of Dr. Tyler.  He is an audiologist.  He holds a doctorate degree.  Hearing loss and its prevention are Dr. Tyler’s specialties.  Dr. Luke, on the other hand, is well qualified in the area of occupational health.  However, Dr. Luke does not have the same extensive background in audiology that Dr. Tyler has.  Dr. Tyler is a frequent author and lecturer on the topic of hearing loss.  He is internationally recognized as an expert in his field.  His opinions are very persuasive.  

For the same reasons as stated in the above paragraph, this deputy accepts Dr. Tyler’s opinion.  Claimant has a five percent bilateral hearing loss.  Pursuant to Iowa Code section 85B.6, claimant is entitled to 8.75 weeks of permanency benefits at the rate of $1,034.16 per week.  (175 weeks x .05 equals 8.75 weeks due.)

Defendant shall pay unto claimant; 8.75 weeks of benefits pursuant to Iowa Code Section 85B.  Said benefits shall commence from September 28, 2007 and shall be made payable at the stipulated weekly benefit rate of $1,034.16.

In arbitration proceedings, interest accrues on unpaid permanent disability benefits from the onset of permanent disability.  Farmers Elevator Co., Kingsley v. Manning, 286 N.W.2d 174 (Iowa 1979); Benson v. Good Samaritan Ctr., File No. 765734 (Ruling on Rehearing, October 18, 1989).

The next issue for resolution is the matter of medical benefits.  The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).  Defendant is liable for the same.

Claimant is requesting the payment of an independent medical examination by Dr. Tyler.  Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

In the present case, defendant denied liability for the injury.  Claimant was required to hire his own expert.  Dr. Tyler charged $891.00.  Defendant is required to reimburse claimant for Dr. Tyler’s report at a cost of $891.00.  Defendant is not required to pay for an independent medical examination.

The final issue for resolution is the matter of Iowa Code section 86.13 penalty benefits.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Penalty benefits are not ordered in this case.  Defendant had a reasonable basis to contest the claim.  The issue was fairly debatable since defendant had a long standing hearing conservation program in place, and the company medical director opined claimant’s hearing loss could not have been work-related since the hearing conversation program had been in existence since August 1989.  Here, penalty benefits are not appropriate because the claim is fairly debatable.

ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay unto claimant eight point seven five (8.75) weeks of permanency benefits pursuant to Iowa Code section 85B.6 and said benefits shall be payable at the stipulated weekly benefit rate of one thousand thirty-four and 16/100 dollars ($1,034.16) per week and commencing from September 28, 2007.

Accrued benefits shall be paid in a lump sum, together with interest, as allowed by law.

Defendant shall pay medical benefits, including future medical benefits pursuant to Iowa Code section 85.27.

Defendant shall pay the following costs to litigate the claim:

Filing fee:


Sixty-five and 00/100 dollars ($65.00).
Service fee:


Five and 21/100 dollars ($5.21).
Report of Richard Tyler:
Eight hundred ninety-one and 00/100 dollars ($891.00).  See Smith v. Monsanto, File No. 1254092 (App. October 21, 2009).
Defendant shall file all requisite reports in a timely manner.
Signed and filed this _____22nd_____ day of June, 2010.

______________________________






       MICHELLE A. MCGOVERN
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