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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

SHEILA FREEL-HUBLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 1103515
UTA ENGINEERED SYSTEMS,
  :



  :            A P P E A L    D E C I S I O N


Employer,
  :



  :                O N    R E H E A R I N G 

and

  :



  :

PACIFIC EMPLOYERS INSURANCE,
  :



  :          Head Note No.: 1402; 1802; 2907


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a decision on rehearing of an appeal decision filed April 10, 2007, which had affirmed and adapted as final agency actions those portions of a proposed review reopening decision that related to issues the parties had properly raised on intra-agency appeal. 

ISSUES


The issues requested for consideration on rehearing are whether claimant's foot problems were improperly considered a cause of claimant's termination from employment and whether claimant's work injury alone constituted a substantial contributing factor in bringing about claimant's termination from employment.

FINDINGS OF FACT

At the time of the review reopening hearing, claimant was 56 years old and right handed.

On December 13, 1999, claimant was terminated from her employment with Lear Corporation, the successor employer to UTA, her employer when injured on January 5, 1995.  UTA was a large employer in Iowa City, Iowa, that made automotive interior parts such as arm rests and dashboards.  The employees of UTA were covered by a union contract.  In general, the jobs at the plant were hourly production jobs.  Besides the hourly wage, employees also had benefits such as health and dental insurance; paid vacation; and a pension. 

Claimant is “not sure” when the “conversion” was made from UTA to Lear.  She said that only the name of the employer changed.  There was no change to the jobs done or the type of work performed.  When terminated, claimant earned $12.96 per hour.  

Claimant was asked about the production jobs that she did prior to termination and subsequent to the original award of ten percent permanent partial disability benefits in the appeal decision issued on April 30, 1999, which was based on a record developed at an arbitration hearing conducted before a Deputy Workers’ Compensation Commissioner on January 7, 1998. 

For six months prior to her termination, she was assigned the job of “applying foam strip.”  This job required claimant to take off the backing of a foam strip, which left a sticky residue.  She would then take the foam piece and place it over the underside of a dashboard.  She was given this job because it did not require that she use her left arm.  

Before being assigned the “applying foam strip job” she had been an inspector on two lines.  She was required to take parts out of a box at random and inspect them.  She would then put the part back into the box.  She did this job for about seven months.  She only needed to use her right arm for this job and did not have to use her left arm.  

The inspector job was preceded by a job where she applied tape over a metal clip.  Each clip required four different pieces of tape.  This was a standing job but there was no excess reaching and the work was right-handed work.  She did this job for five months. 

Before the taping job, she worked on paint line 4.  This was an arm rest line.  The parts would come to claimant on a rack and she would then take the parts off the rack.  Each part would then be cleaned with cheesecloth and acetone and then placed on a table for the next person.  This job was “very physical.”  The parts were actually on trays and these trays were on a rack.  She would take out the trays and then take the parts off the trays.  She estimated that there were 10 to 15 trays on a rack and that from floor to ceiling, the rack was over claimant's height of five feet three inches.  She would have to reach over her head in order to reach some of the trays.  This required continuous repetitive motion with her left shoulder.  She had to push and pull and testified that she used both hands and arms.  

Claimant testified that she began to feel a pull that went from the bottom of her left ear down her neck and into her shoulder.  This pull and pain kept getting worse and worse and so she reported to her employer that she could no longer do the job.  She then was transferred to the other jobs set forth previously. 

In the April 30, 1999, appeal decision, the then-commissioner concluded that claimant suffered a cumulative trauma injury to her neck and left shoulder on January 5, 1999.  Claimant continued to treat for these conditions both at the University of Iowa Hospitals and Clinics and with her family physician, J. F. Jones, M.D., subsequent to the January 1998 hearing and following the April 30, 1999 appeal decision.  During this period she was “getting worse with her neck and left shoulder”.  When claimant saw Dr. Jones on June 21, 1999, he noted that her left arm radicular symptoms had returned, as she was having pain and weakness in the arm.  He also reported that [apparently the University of Iowa] Pain Clinic had increased claimant's Neurontin dosage and that after her last dosage adjustment she had become quite tired and fatigued.  The doctor then stated:

I think due to her increase in symptoms from her radicular pain, from her cervical disc and a new medication, will result in her being off work for a great length of time.  We discussed the fact she should probably be permanently disabled from her job... (Ex.  11, p. 2)

Dr. Jones also completed a "supplementary claim disability benefits form" on June 21, 1999, in which he stated claimant had present, disabling conditions of migraine headaches, cervical disc disease, arm pain, and neck pain as well as that these conditions then totally disabled claimant from any occupation and would do so indefinitely.  The doctor further stated that claimant's present job could not be modified to allow for handling with her impairment and recommended that claimant undergo vocational counseling and retraining.  (Ex.  11, pp. 9-10)

Dr. Jones kept claimant off work until releasing her on August 11, 1999 to return to work on August 16, 1999.  Claimant had exercised her rights under the federal Family Medical Leave Act (FMLA) in remaining off work during this time.  Lori DeCoster, first aid attendant for Lear, spoke with claimant on the phone in early August 1999.  Ms. DeCoster advised claimant that before she returned from her medical leave, claimant should be absolutely sure that she could perform her job duties at the plant, as she had no more FMLA leave to utilize.  (Ex. 10, p. 1) Claimant did return to work on August 16, 1999.  The record suggests that her release to return to work was related to her need to avoid termination and not necessarily to any substantial improvement in her condition. (Ex. 11, pp. 4-5)  Nothing in the record suggests claimant would not have had other prolonged absences from work as a result of her work related conditions had she remained employed in what had been the UTA facility. 

 Claimant was terminated for excessive absenteeism on December 13, 1999 after she exceeded the number of points that she could accumulate under her then employer's attendance policy without the protection of FMLA.  A union grievance filed on claimant's behalf was unsuccessful in reversing the termination. 

Medical evidence for the period from January 1998 through December 1999 does not support a finding that claimant was having medical problems with her feet during that time for which she was missing work.  Claimant's hearing testimony in this regard is somewhat confusing, however.  Further, claimant’s own appellate brief added to the confusion regarding her medical problems with her feet.

  After claimant was terminated from Lear Corporation, she went to work at an MCI Call Center for eight months as a telephone operator.  She worked in a cubicle and used a computer key board and head set.  She received phone calls and helped customers place phone calls.  The call center was closed due to the financial difficulties of MCI.  She liked her job at MCI and was physically capable of doing the job so long as she was able to prop up her left arm. Her salary while she worked at the call center was $9.70 per hour and she had medical benefits and paid vacation.  

Claimant's next employment was with Wal‑Mart in Cedar Rapids.  She first worked in the greenhouse tents, watering flowers, plants, and trees overnight.  She informed Wal‑Mart about the problems with her left arm and neck and she was able to do the greenhouse job as she used her left arm and neck very little. 

 After nine months she relocated to the Wal‑Mart in Coralville, Iowa, where she worked as an overnight stocker in the clothing department.  She would unpack boxes of clothing and hang the clothes on racks.  This job was physical, but claimant said she got by using her right arm.  It did get to the point where she could not lift boxes of blue jeans, which she said weighed 30 to 50 pounds.

  Claimant had shoulder surgery while working at the Coralville Wal‑Mart and after she returned from surgery, she did an inspecting job, in which this employer accommodated her feet problems by allowing her to use a wheelchair.  She left Wal‑Mart because she could no longer do the stocking work.  She earned $9.25 per hour and had medical benefits and paid vacation while working for Wal‑Mart.  It was obvious that Wal-Mart accommodated claimant's disabilities more than many employers might and more than the Americans with Disabilities Act necessarily requires.

Claimant thereafter worked as a nanny.  At the present time she cares for an eight and one half month old boy and does some housework.  Before that she cared for her two grandsons.  She grosses $300.00 per week, but this employment was ending in July or August 2006, as the family was moving to Boulder, Colorado.  She had not secured other employment although doing so was financially necessary.  

Claimant testified that her August 2000 shoulder surgery gave her some relief for a short time although she has constant pulling, burning, and aching throughout her shoulder and neck for which she must take Aleve every day.  She can only do work with her right arm.  She can only tolerate vacuuming one room at a time.  She can only use her right arm when she cares for the baby.  She can only use her right arm when she cleans bathrooms.  She has problems when she tries to use her left arm overhead. 

She owns a computer but she is not proficient in its use.  She cannot touch type.  She uses the keyboard as little as possible and mostly moves the mouse.  She did very light typing when she was working at the call center. 

Claimant's restrictions at the time of her original hearing were no overhead work with her left arm and a weight limit of 10-15 pounds.  She believes that her restrictions are the same except that her weight limit is now 5 to 10 pounds.  She will look for work after her present job ends.  She agreed that she has been able to find work despite the restrictions she has on her left shoulder.

 Claimant had a vocational assessment done by Clark H. Williams, who identifies himself as a rehabilitation consultant.  In his opinion, based on restrictions given to claimant by Dr. Miller, claimant is in a sedentary to light physical exertion level as defined by the U.S. Department of Labor in the Dictionary of Occupational Titles.  (Cl. Ex. 7, p. 13)  He also opined that claimant has experienced a very diminished access to employment due to her UTA work-generated medical problems.  (Cl. Ex. 7, p. 13)  Her potential employment will “be very selective and job specific, and most probably, would pay minimum wage to $1.75 per hour more, without benefits.”  (Cl. Ex. 7, p. 14) 


Claimant's attorney arranged for an independent medical evaluation with 
Ray Miller, M.D.  According to his curriculum vitae, Dr. Miller is affiliated with St. Luke’s Corporate Health Workwell Clinic in Cedar Rapids, Iowa, and is board certified by the American Board of Independent Medical Examiners as well as in orthopaedic surgery and occupational medicine.  (Cl. Ex. 1, p. 12) Dr. Miller’s report is dated November 18, 2005, and in that report he indicates that he examined claimant’s medical records prior to his actual examination.  (Cl. Ex. 1, p. 4)  

Dr. Miller opined that claimant had significant degenerative disk disease at C5-6 with left-sided nerve root irritation but not radiculopathy. (Cl. Ex. 1, p. 8)    He also stated that she exhibited persistent symptoms of left shoulder impingement syndrome.  (Cl. Ex. 1, p. 8)  There was the possibility that she had a recurrent rotator cuff tear and also findings suggestive of degenerative joint disease at the acromioclavicular joint.  (Cl. Ex. 1, p. 8)  

Dr. Miller offered the following opinions: 

At the time of Ms. Freel-Hubler’s arbitration hearing, in 02/1998, it appears from the medical record that Mr. Freel-Hubler was not at maximal medical improvement.  She continued to have evaluation and further treatment after that arbitration hearing for the same symptoms that she was experiencing before the hearing regarding her neck and left shoulder.  It is also noted that Ms. Freel-Hubler continued with repetitive work activities after the arbitration hearing up to the time of her termination from United Technology Automotive at the end of 1999.  Ms. Freel-Hubler continues with the same symptoms that were being treated prior to the arbitration hearing and continued to be a problem even following her subsequent surgery. 

It is my opinion that the degenerative disk disease at C5-6 was a preexisting condition, but it progressed and was aggravated over time by her work at United Technology Automotive, that resulted in the development of nerve root irritation and increasing symptoms regarding her cervical spine.  The rotator cuff tendinitis and impingement syndrome was a direct result of Ms. Freel-Hubler’s employment activities at United Technology Automotive, with those symptoms being of a cumulative nature and continuing to develop and progress through the time of her termination in 1999 and since the time. 

(Cl. Ex. 1, p. 8, 9)  

Dr. Miller stated that claimant should limit her frequent lift to 10 pounds using both hands and an occasional lift with a maximum of 25 pounds using both hands.  (Cl. Ex. 1, p. 9)  He further indicated that she should not be reaching above shoulder level or do a full forward reach.  (Cl. Ex. 1, p. 9)  She should avoid repetitive push/pull as well as repetitive abduction and adduction with the left upper extremity.  (Cl. Ex. 1, p. 9)  Dr. Miller did not feel that claimant was at maximum medical improvement and would benefit from further evaluation of her left shoulder.  (Cl. Ex. 1, p. 9)  However, were he to rate claimant’s permanent impairment, that impairment would be 10 percent of the whole person.  (Cl. Ex. 1, p. 10)  This permanent impairment rating included both claimant’s neck and left shoulder. (Cl. Ex. 1, p. 10) 

Dr. Miller’s deposition was taken on December 9, 2005, and is part of the record as Defendants’ Exhibit D.  As to whether claimant’s left shoulder and neck problems after the original arbitration hearing were a new injury or whether they were merely a continuation of the original injury.  Dr. Miller testified as follows: 

Q.  I’m going to try not to confuse you because now we’re throwing the legal stuff into the medical mix.

Essentially what we’re going to be doing today is going from a time period in 1998 – January of 1998 when a hearing took place relative to this claim that Ms. Freel‑Hubler had made.  Now, along with the records that you were provided for the time period of 1994 and 1995 leading up to 1998, were you provided with subsequent records?  By subsequent, I mean subsequent to 1998.  

A. Yes.

Q.   As part of the history that you took either from Ms. Freel‑Huber or in reviewing a summary letter that Mr. Wertz provided, did you understand that there was a successor to United Technologies in late 1998 going into 1999 where UTA became Lear Corporation?

A. Right.

Q.  When you took the history or reviewed a written summary regarding Ms. Hubler’s employment, did you understand what her work activities were from 1998 until she left her employment with Lear Corporation in 1999?

A. Yes.

Q.  And what was your understanding?

A. She gave me a description of – Again, it was assembly type work.  Let me refer to my notes.  (Perusing document.)  She was applying – One of the things she described she was doing was applying foam strip, so she was reaching to a product to apply these foam strips that she apparently retrieved from where she was working and she was stacking – After she put on the foam strips she was then stacking the parts in boxes and putting them on a pallet.  (Indicating.)

Q.  Okay.  This was repetitive work?

A.  Yes.

Q.  You were gesturing.  I think you were trying to imitate or demonstrate the work activity she was performing.  I assume that this was based on either observing her as she described it or based on her verbal description.

Could you, for the sake of the court reporter or anybody who would be reviewing this deposition, explain the gestures that you were – 

A. I think it primarily involved repetitive reaching.  This is something that she described to me.  She would reach for these foam strips and then reach forward and apply them to the part and then she would stack the parts. 

Q.  Okay.  Did she indicate how high the stacks would become?  Was it as high as she had indicated she was doing in ’94, ’95 or – 

A. I guess I didn’t specifically ask this time.  She said she was stacking the parts in boxes and I did not ask her if she then had to stack the boxes.  I don’t know if she was reaching overhead or not.

Q. If I remember from reviewing your report, she indicated that this was work activity in 1998 and 1999 which was described as repetitive work did affect her symptoms as pertained to her neck?

A. She was indicating that the symptoms were persisting or still being aggravated by the work she was doing. 

Q.  Aggravating meaning that the work activity was worsening the symptoms or making them more pronounced?

A. That was my understanding.

Q. As a result of these increased symptoms was she seeking out medical attention?

A. Yes.  She eventually did.

(Def. Ex. D, int. pp. 6-9)

Dr. Miller later testified that impingement is a condition in the shoulder that develops primarily because of the way that the shoulder is used.  (Def. Ex. 4, int. p. 12)  In this case, Dr. Miller felt that claimant’s activities at UTA with a repetitive reach forward and overhead caused the development of the impingement and that as she continued doing that it progressed over time.  (Def. Ex. 4, int. p. 12)  When asked about restrictions and impairment that claimant had at the time of his deposition as opposed to the time of the arbitration hearing, Dr. Miller said that his restrictions and impairment were similar.  (Def. Ex. 4, int. pp. 15-16)

CONCLUSIONS OF LAW AND ANALYSIS


The factual issue of whether claimant's foot problems were improperly considered as a cause of claimant's termination from employment has been resolved in claimant's favor. 

 
The other specific issue requested for reconsideration was whether claimant's work injury alone constituted a substantial contributing factor in bringing about claimant's termination from employment.  The perceived need to have this issue decided in claimant's favor arises from the parties', the deputy's and, indeed, the undersigned's initial focus on the premise that this claimant is entitled to review reopening of her permanent partial disability award only if she can show an unanticipated economic change of condition that directly relates to the original work injury.  See US West v. Overholser, 556 N.W.2d 873 (Iowa 1997).  Further consideration of the overall fact pattern of this case has led the undersigned to conclude that such focus may well be misplaced, as claimant had undergone a substantial physical change of condition some six months prior to her actual termination from employment.  
Iowa Code section 86.14(2) permits either an employee or an employer to bring a proceeding in review-reopening in order to inquire into whether the condition of the employee warrants an end to, diminishment of, or increase in compensation awarded in a previous decision or agreed upon in a previous settlement.

The party bringing the review-reopening proceeding has the burden of showing that the employee's condition has changed since the original award or settlement was made and that that change in condition relates back to the original injury.  The change may be either economic or physical.  Blacksmith v. All-American Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321, 324 (1959).  A mere difference of opinion of experts as to the percentage of disability is not sufficient to justify a different determination on a petition for review reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978). 

A well-regarded treatise on Iowa workers compensation law makes the following statements concerning review-reopening proceedings:

The basis of a decision in a review-reopening is the employee's condition subsequent to the time being reviewed.  If the agency previously entered a decision on a claim, the grounds for that decision become the basis for determining whether a change of condition has occurred.... A redetermination of the condition of the [employee] as it was adjudicated by a prior award is inappropriate.... What [was] anticipated [at the time of the original award or agreement] is important...

15 Lawyer and Higgs, Worker's Compensation, section 20:2 (2006)

In the initial April 30, 1999 appeal decision the then-Commissioner awarded the then 48-year-old claimant, who had some restrictions, ten percent impairment and a high school education, ten percent permanent disability while reasoning:

Claimant is working in a job that is a regular job and not a "made work" job at the defendant employer.  Claimant had no loss of income.  She is still working for defendants.

 To work is to direct physical or mental effort or activity towards the production or accomplishment of something, to toil or labor.  ​ See The American Heritage Dictionary, Second College Edition, at page 1390.  To be employed is to be engaged by another to perform a certain service.  See The American Heritage Dictionary at page 450.

The FMLA is a federal statute that in appropriate circumstances provides protection from employment termination for up to 12 weeks.  It does not guarantee a wage replacement during the period of protection.  It is not concerned with whether the protected employee has the ability to work during the period of protection.  In other words, its concerns are not concerns of the Iowa Workers' Compensation Act, which focuses on what the worker can and cannot do and how that impacts on the ability to earn a wage in the competitive labor market.  

 In her April 1999 appeal decision, the Commissioner did not merely state that claimant remained employed with the employer.  The Commissioner emphasized that claimant was working for the employer.  To be able to work is quite different from merely being protected from employment termination.  Continuing to work assures that one will have a wage.  A wage assures one at least some modest livelihood.  Protection from termination only assures that one will remain nominally on some employer's payroll during the period of protection.  It does not assure that one can do the work that produces a wage.  It also does not assure that some income replacement will be available if one cannot work. 

In awarding ten percent permanent partial disability, the Commissioner contemplated that claimant would be able to work.  In other words, the Commissioner contemplated that claimant would be able to appear at the employer's plant and perform her job duties on a regular and sustained basis.  As of June 21, 1999, it was clear that this was not the case.  Claimant had increased left arm symptoms related to her cervical disc.  Her primary doctor felt she would need to be off work for quite some time and, indeed, she was off work for seven weeks, during which she could not generate any income for herself.  That prolonged period of physical inability to work, of itself, demonstrates a loss of earning capacity related to the original work injury that the Commissioner had not contemplated when she originally awarded ten percent industrial disability on April 30, 1999.

  When claimant no longer had protection from termination under the FMLA, her then employer terminated her under its attendance policy.  It is true that those final two absences - each only of one day - that led to that termination related to migraines and not to claimant's worsened work-related condition.  Nevertheless, claimant's termination under her then employer's attendance policy only demonstrated another consequence of an injured worker's inability to be available for work on a regular basis: employers will not continue to contract for that worker's services.  That fact reflects a loss of earning capacity that follows logically from the original injury.

It is thus concluded that claimant has shown a substantial change of her physical condition which the then Commissioner did not contemplate at the time of the original April 30, 1999 appeal decision, such that review-reopening of the award of permanent partial disability benefits is appropriate.

The extent of claimant's increased permanent partial disability for loss of earnings capacity is considered.

Permanent disability that is not limited to a scheduled member is compensated industrially or for loss of earning capacity under Iowa Code section 85.34(2)(u) when it is partial and under Iowa Code section 85.34(3) when it is total.  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994); Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995); Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995); Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977); 4-81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics that affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer.  U.S. West v. Overholser, at 876; Thilges v. Snap-On Tools Corp,, 528 N.W.2d 614, 617 (Iowa 1995).

All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.

Based on the report of Dr. Miller and his deposition testimony, claimant’s permanent impairment and permanent restrictions have remained essentially the same both at the time of the original arbitration hearing and the present time.  Clearly, claimant had difficulty performing her duties for the employer within these restrictions.   Based on the records of Dr. Adams, claimant substantially improved following her left shoulder surgery; although Dr. Miller suggests that she needs further evaluation in view of her ongoing complaints.  Claimant's present difficulties support her statements that the surgery provided only short-term improvement in her overall condition.   

Claimant worked at Wal‑Mart both before and after her shoulder surgery doing work such as stocking shelves and watering plants albeit with substantial accommodation from that employer.  Eventually, she had to leave the Wal-Mart employment position because its demands exceeded her functional abilities.  At the time of hearing, claimant was working as a nanny and housekeeper.  Her employment situation appeared to be somewhat sheltered, as the family she worked for took her limitations into account in ways that many employers would not.  Indeed, whether a professional employment agency would place a nanny who can only care for an eight month old baby with one hand is questionable. 

Claimant appears to have been best suited for the telemarketing and customer service employment that she held briefly subsequent to her termination from Lear Corp. Unfortunately, that job is no longer available and does not appear representative of the jobs that are likely available to claimant in her local community when her physical restrictions, her education, her age, her work experience, and her overall functional abilities are considered.  Claimant's motivation to work within her overall capacities is commendable.  The capacities themselves are substantially limited, however.  Claimant's overall loss of earning capacity is found to be sixty percent.  Of that amount, fifty percent is in addition to the ten percent awarded in the April 30, 1999 appeal decision.

The parties dispute the appropriate commencement date for additional benefits awarded in this of review reopening proceeding.  Certainly, compelling arguments can be made that permanent partial disability payments awarded upon a finding of a changed condition should be held to commence no later than the date of filing of the original notice and petition in review reopening.  As of that date, the employer has notice of claimant's claim for additional benefits, a corresponding duty to investigate that claim, and a duty to make a timely and reasonable determination as to whether additional benefits are due.  Commencing additional benefits as of that date would encourage employers' fulfillment of those obligations, as does running interest under Iowa Code section 85.30 from that date.  See  Dickenson v. John Deere Products Engineering, 395 N.W.2d 644, 647 (Iowa Ct. App. 1986).  Nevertheless, the long-standing rule of law is that additional permanent benefits awarded in review-reopening commence on the date of the final agency decision in which they are awarded.  Without further direction from the courts, that rule of law shall not be disturbed by the undersigned.
It is thus concluded that claimant has established entitlement to an additional fifty percent permanent partial disability for loss of earning capacity, which entitles her to an additional 250 weeks of permanent partial disability benefits payable at the applicable weekly rate of $257.46 and to commence on the date this rehearing decision is filed.

IT IS THEREFORE ORDERED that the decision of the presiding deputy is AFFIRMED in part and REVERSED in part and that the following is ordered:

Defendants, UTA and Pacific Employers Ins. Co. shall pay to claimant healing period benefits from August 17, 2000 through November 21, 2000 at a rate of two hundred fifty-seven and 46/100 dollars ($257.46); 

Defendants, UTA Pacific Employers Ins. Co. shall pay claimant an additional 250 weeks of permanent partial disability benefits at the rate of $257.46 commencing on the date this decision is filed.

Defendants shall pay interest as provided in Iowa Code section 85.30 and all accrued benefits shall be paid to claimant in a lump sum plus interest; 

Defendants shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27 in the amount of thirteen thousand nine hundred ninety-six and 33/100 dollars ($13,996.33); 

Defendants shall pay mileage expenses in the amount of seventy-six and 46/100 dollars ($76.46); 

Defendants shall pay costs of the appeal including the transcript of hearing.  

Defendants shall file subsequent reports of injury as required by this agency. 

Signed and filed this 24th day of May 2007.

           ________________________






       CHRISTOPHER J. GODFREY
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