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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GINA DOLAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5019292
MEDICAL ASSOCIATES CLINIC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :            Head Note Nos.:  1100; 1401; 2209
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Gina Dolan, has brought against the defendant employer, Medical Associates Clinic, and its insurance carrier, United Heartland, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant alleges she sustained on February 10, 2005.

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Dubuque, Iowa on June 28, 2007.  The record consists of the testimony of claimant and of Tammy Brimeyer, Christie Schwager and Anna Decker as well as of claimant's exhibits 1 through 13 and defendants' exhibits A and C through I.  Additionally, pursuant to defendants’ motion, administrative notice was taken of File No. 5013346, including the arbitration decision filed November 22, 2006, the transcript of the June 21, 2006 hearing and all exhibits submitted in that proceeding. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to four exemptions on the date of injury.  Gross weekly earnings were $168.92, which results in a weekly compensation rate of $150.87.
The issues remaining to be decided are:

1. Whether claimant sustained a cumulative injury that arose out of and in the course of her employment on February 10, 2005;

2. Whether a causal relationship exists between the alleged injury and claimed temporary and permanent disability; 

3. The nature and extent of claimant's disability entitlement, if any;

4. Whether claimant is entitled to payment of certain medical costs, including mileage costs incurred, as expenses incurred for reasonable and necessary treatment related to the condition upon which her claim is based; 

5. Whether claimant is entitled to reimbursement of costs of an independent medical examination;

6. Whether claimant is entitled to alternate medical care; and

7. Whether claimant is entitled to additional benefits as a penalty for defendants' unreasonable delay or denial of benefits.
FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 42-year-old high school graduate.  She began working for the employer in October 2000 as a part-time, third shift medical records clerk, who worked between 9:30 p.m. and 6:00 a.m.  Third shift workers were responsible for retrieving patient medical records, which are also called patient charts, from medical records department storage and then preparing them for dispersal among various Medical Associates Clinic departments for the following day's patient appointments. 

Generally, five people worked in the department and processed approximately 1,000 to 1,200 records each evening.  Workers hand gathered charts from vertical shelves placed throughout the room.  The shelves were 96 inches high.  Oversized or overflow charts might be placed above the top shelf or on the floor.  A stepstool was available to assist in reaching higher shelves.  Charts could be multivolume.  If an individual patient's chart exceeded four inches, a second volume was to be opened for that patient.

After gathering the charts, workers stamped them with the treating physician's name and placed a patient name and address sticker and billing charge ticket within them.  Workers then placed the charts into a cart and moved them to a scanning station where they scanned the barcode of the correct medical department for the next day's appointment onto the chart.  Finally, if sufficient time remained, charts were either delivered to the appointment department if it was on the Medical Associates East campus or were put on the receiving docket if the department was on the West campus.  If sufficient time did not remain, first shift workers would complete this task.  Third shift workers were assigned this duty and felt obligated to complete it, however.

Medical records official policy was that workers should carry no more than four or five inches of charts at any one time.  Claimant and Tammy Brimeyer testified that it would not be possible to get all charts processed within an eight-hour shift unless workers violated that policy.  Indeed, claimant testified that she would pull charts with her right arm and then place them in her extended left arm until she had an approximately 20-inch high load and only then would carry them to the stamping station.  She further testified that she routinely lifted and carried 45 pounds.

Claimant testified that on August 1, 2004 she was pulling charts when she noticed a stabbing pain in her left arm, from her armpit to her elbow.  She left a note for Anna Decker, overall manager in the medical records department.  Ms. Decker contacted claimant at home the following day and referred her to Michael Stenberg, M.D., at Tri-State Occupational Health.  Claimant subsequently saw orthopedic surgeon, Michael P. Chapman, M.D., who ordered a cervical MRI study.  That study, performed on September 15, 2004, revealed disc herniations at C4-5 and C6-7 centrally, with the largest at the C6-7 level.  (File No. 5013346, Exhibit 5, page 8)  Dr. Chapman felt claimant's pain was work related and that her symptoms were primarily from the C6-7 level.  (File No. 5013346, Ex. 5, pp. 9-11)  The doctor performed a left-sided C6-7 cervical diskectomy and fusion on November 22, 2004.  (Ex. F, p. 37)

Claimant returned to Dr. Chapman on December 16, 2004.  She then was quite pleased, as her preoperative pain was gone.  He released her to return to work as of January 3, 2005 with a 15-pound restriction against lifting, carrying or equivalent pushing and pulling.  (File No. 5013346, Ex. 5, p. 13)

Claimant did return to work on January 3, 2005 and completed an eight hour shift.  She refused to pull any charts, however, citing her 15-pound work restriction.  Christie Schwager, who then worked in the medical records department from 3:00 p.m. to midnight and served as lead worker for both second and third shifts, testified that she reported claimant's refusal to Anna Decker.  Medical Associates then arranged to have a physical therapist, Dan Focht, do an on-site ergonomic assessment of the medical records department job duties in order to determine those tasks that claimant could perform within her light-duty restrictions.

On January 13, 2005, Mr. Focht reported that claimant could return to work on a graded basis, starting with a four-hour workday and increasing her tolerance to an eight‑hour day over the course of eight to ten workdays.  He also recommended that she maintain a 15-pound lifting restriction and that she avoid lifting and pushing and pulling above shoulder level.  Mr. Focht stated that on-site analysis had determined that 4 inches of documents stored in a chart file weighed approximately 15 pounds; he reported that [individuals involved in the on-site return to work assessment] had determined that claimant was to carry a ruler in order to estimate the weight per inches of various files; additionally, she was to receive assistance with pushing and pulling carts over carpet and tile flooring so that this would not be an issue for her.  (Ex. 9, p. 1)  Dr. Chapman concurred in Mr. Focht’s recommendations.  (File No. 5013346, Ex. 10, p. 4)

Claimant had not worked after January 3, 2005, but for three quarters of an hour on January 13, 2005.  She did return to work for four hours on January 17, 2005 under a job assignment adjustment that had her reporting to work at 12 midnight.  Christie Schwager testified that claimant reported at midnight under this job adjustment because that allowed second shift personnel to pull the charts for claimant's workstation, which left claimant with only the responsibility for stamping and scanning charts.  Ms. Schwager also testified that, to the best of her recollection, claimant was not required to work beyond her work restrictions between January 17, 2005 and February 10, 2005.

Between January 17, 2005 and February 10, 2005, claimant worked a total of 38.25 hours.  Her longest shift was on February 1, 2005, when she worked 6.25 hours.  She worked a six-hour shift on both February 9 and February 10, 2005; all other shifts were four-hour shifts.  (Ex. A, pp. 1-4)

Claimant returned to Dr. Chapman on February 10, 2005.  He then reported that while she was improved from the pain that she had preoperatively, she was now getting pain in the C-5 distribution, which was reproducible with Spurling maneuver.  The doctor felt this might represent symptoms from her C4-5 disc herniation.  The doctor further noted:  "As far as work, she is coping with the 15-pound restriction, so we will keep her on this."  (Ex. 2, p. 1) 

Claimant had a second cervical MRI on, apparently, May 18, 2005.  This again showed a very small central disc herniation at C4-5; the study was unchanged from claimant's preoperative cervical spine MRI of September 15, 2005.  (Ex. 2, p. 5)  Claimant continued to have symptoms that Dr. Chapman attributed to the C4-5 disc.  He felt that the C4-5 disc symptoms were a natural progression of claimant's disc disease and not work related.  (Ex. 2, p. 6)  On July 12, 2005, Dr. Chapman performed in anterior cervical discectomy at C4-5.  (Ex. 5, p. 4)

In File No. 5013346, claimant alleged an August 1, 2004 date of injury and argued that an injury on that date had caused temporary and permanent disability by way of disc herniations and resulting surgeries at both the C4-5 and the C6-7 levels.

As part of the discovery in that file number, claimant was deposed on April 19, 2005.  In that deposition, claimant does not state that she had to violate her restrictions between January 3, 2005 and February 21, 2005.  She does make statements suggesting that she felt that hospital personnel who attempted to call her then to discuss her restrictions and appropriate work duties were harassing her.  She acknowledged that she refused to pick up the phone and talk to them on occasion.  She actually discussed her restrictions and duties on three occasions; messages were left for her on another five occasions.  (File No. 5013346, Ex. 11)

Claimant underwent an independent medical examination with Thomas J. Hughes, M.D., on April 12, 2006.  As regards claimant's work activities with Medical Associates in January and February 2005, Dr. Hughes recorded the following: 

She did indicate that she had been able to return to work after her first surgery for some three to four weeks.  She was assigned to highly irregular hours; something like midnight to four in the morning and she was assigned to substantially restricted physical activities.  She did perform these work duties as required and then it was finally determined that she was not going to be able to progress [sic] her restricted duty employment was terminated. 

(Ex. 8, p. 5)

Testimony was taken in the hearing in File No. 5013346 on June 21, 2006.  Claimant then testified that she was unable to limit lifting of medical charts to no more than four inches at a time as some charts are thicker than four inches.  She also testified that after returning to work on January 3, 2005 she was back to working eight hours per night within two weeks.  (File No. 5013346, Transcript, pp. 53-54)  This testimony is inconsistent with the record evidence in File No. 5019292. 

Claimant filed her original notice and petition in this proceeding and alleged a February 10, 2005 cumulative injury from pulling and lifting heavy medical files on June 29, 2006.

Another deputy workers' compensation commissioner, on November 22, 2006, issued a proposed arbitration decision in File No. 5013346, in which the deputy found that claimant had had a work injury on August 1, 2004, which injury was responsible for her need for surgery at the C6-7 level and her resulting disability, but was not responsible for her need for surgery at the C4-5 level and any resulting disability. 

Claimant was deposed in this proceeding on May 3, 2007.  She then stated that she knew she had a new work injury when she was pulling charts in 2005.  When asked whether she was coming in at midnight instead of at the beginning of her shift in order to avoid pulling charts, she responded that she could not remember and that she felt that the employer chose her work hours simply to make her miserable.  (Ex. 11, p. 3)

Also on May 3, 2007, claimant’s counsel wrote to Dr. Chapman and asked if his opinion that claimant's work in January and February 2005 was not a substantial factor in causing her then symptoms would change if, during that time, claimant had had to lift and pull medical files for 3-1/2 to 4 hours and at times had been lifting, not 15 pounds, but more like 45 pounds in the course of her work duties.  Dr. Chapman answered in the affirmative.  (Ex. 2, pp. 33 & 35)

At hearing on June 28, 2007, claimant testified that her work duties were not substantially different after her return on January 3, 2005 than they had been previously.  She characterized the 4 inch suggestion as "a joke" and asserted that she routinely had to pull her own charts and lift weights much greater than 15 pounds.  Tammy Brimeyer corroborated claimant's testimony.  Christie Schwager and Anna Decker contradicted it. 

The demeanor evidence would support Ms. Schwager and Ms. Decker.  Beyond that, however, one seeks consistency in evaluating any individual's statements.  Claimant’s statements over time have not been consistent.  Her medical history to Dr. Chapman on February 10, 2005 is especially damaging to the credibility of her testimony on June 28, 2007.  On the former date, claimant left her authorized treating physician with the impression that she could cope at work with the 15-pound working restriction.  She apparently did not advise him that her employer was not following this restriction and that this was causing her significant problems.  That is not what one would expect a reasonable person to do if that were the case.  One would expect a reasonable person to advise the authorized physician of the restriction violation and its relationship to the onset of symptoms.  

Likewise, claimant's history to Dr. Hughes on April 12, 2006 further damages the credibility of her testimony of June 28, 2007.  Again Dr. Hughes, based on claimant's statements to him, had the impression that claimant had been assigned "substantially restricted physical activities" on her return to work after her first surgery.  One would have expected claimant to have given her examining physician some other history if some other history were more accurate.  Indeed, one would have expected her to have given the history that she testified to on June 28, 2007 if that testimony represented the accurate history.  She did not.

In short, claimant's own prior statements contradict her testimony of June 28, 2007.  Her own prior statements do not support a finding that she engaged in prolonged pulling of medical charts and lifting of up to 45 pounds after her return to work on January 3, 2005.  Without such a finding, a further finding that claimant's new left arm complaints that Dr. Chapman attributed to her then existing C4-5 disc herniation resulted from lifting and pulling files while working between January 3, 2005 and February 10, 2005 is not possible.

CONCLUSIONS OF LAW

The initial concern is whether claimant has established a cumulative injury on February 10, 2005 that arose out of and in the course of her employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

WHEREFORE, it is concluded that claimant has not established a cumulative injury on February 10, 2005 that arose out of and in the course of her employment.

Because claimant has not prevailed on this threshold issue, other issues presented need not be considered.

ORDER

THEREFORE, it is ordered that:

Claimant take nothing from this proceeding.

Claimant pay the cost of this proceeding pursuant to rule 876 IAC 4.33.
Signed and filed this _____31st_____ day of August, 2007.

_____________________________
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