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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MARK ADAMS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 5018046

K-MART/SEARS HOLDING,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

SEDGWICK CLAIMS,
  :



  :


Insurance Carrier,
  :                                 HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The claimant, Mark Adams, has filed an original notice and petition for alternate medical care pursuant to the expedited procedure of rule 876 IAC 4.48.  The claimant’s petition was filed on January 31, 2006 and served, by mail, on the employer at the employer’s last known address.  


The claimant’s petition for alternate medical care came on for telephone hearing on February 10, 2006.  The proceedings were recorded via digital audiotape, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code section 17A.1.


The record consists of claimant’s exhibits 1-3, consisting of 10 pages. 


The defendants did not file an answer nor was any appearance entered on behalf of the defendants.  The agency was not given the name or telephone number of any individual to contact on behalf of the defendants.  No exhibits were received from the defendants.  Claimant’s counsel made a professional statement on the record that he had called and left a message on February 9, 2006 for the insurance adjustor with whom he had been dealing concerning the claimant’s medical care.  The insurance adjustor, who was identified by claimant’s counsel as Wes Davis, never called the claimant’s attorney back nor did she contact the agency concerning the petition for alternate care nor the hearing. 


The claimant is seeking alternate medical care be authorized at Steindler Orthopedic Clinic and University of Iowa Hospitals and Clinics.  The claimant contends that the defendants have, in effect, abandoned the claimant’s care and that the failure to authorize care recommended by the employer‑designated physicians means that the employer has failed to provide reasonable and necessary care for the claimant. 

FINDINGS OF FACT


The claimant alleges that he sustained an injury arising out of and in the course of his employment on November 9, 2005.  His injury occurred while moving stock in the pet department.  The claimant initially sought treatment on his own at Knoxville Community Hospital.  The claimant was then directed by the employer to obtain treatment at Concentra Medical Center.  Although the records from Concentra were not submitted into evidence, the claimant’s counsel indicated in a letter to the insurance carrier dated January 10, 2006, that the claimant was advised by Concentra that he would need an MRI and a referral to an orthopedic specialist.  (Claimant’s Exhibit 1, page 3)  According to the medical record of Scott A Frisbie, PA-C, who is affiliated with Steindler Orthopedic Clinic in Iowa City, Iowa, the claimant was also given some medication and told to return to work.  (Cl. Ex. 3, p. 7)  PA Frisbie indicated that the claimant was unable to return to work because of ongoing pain.  (Cl. Ex. 3, p. 7)


On December 27, 2005, the claimant’s counsel wrote to the insurance carrier indicating that the claimant never received an orthopedic referral either from Concentra or from the insurance carrier.  (Cl. Ex. 1, pp. 1-2)  A follow‑up letter was sent on January 10, 2006.  (Cl. Ex. 1, pp. 3-4)  In that letter, the insurance carrier was informed that a referral that had been given to the claimant to see Cassim Igram, M.D., an orthopaedic specialist, on November 14, 2005, had to be cancelled because the insurance carrier failed to provide the necessary authorization for this visit.  (Cl. Ex 1, p. 4)  In the first letter, the claimant’s counsel asked that the insurance carrier designate an orthopaedic specialist to see the claimant.  (Cl. Ex. 1, p. 1)  In the second letter, the claimant’s counsel told the insurance carrier that in view of its unwillingness to designate a physician to care for the claimant, the claimant had gone to Steindler Orthopedic Clinic and that he was receiving physical therapy.  (Cl. Ex. 1, p. 4)  The insurance carrier was also informed that the claimant was scheduled to see a pain specialist at University of Iowa Hospitals and Clinics on January 30, 2006, and to return to Steindler Clinic on February 3, 2006.  (Cl. Ex. 1, p. 4)  The insurance carrier was asked to pay for the claimant’s medical care.  (Cl. Ex. 1, p. 4) 


According to medical records from the Steindler Clinic, the claimant walked with an antalgic gait and was limping on the left side.  He had significant tenderness on the left side and markedly limited range of motion with pain.  (Cl. Ex. 3, p. 8)  An MRI was recommended due to left extremity symptoms and the claimant was kept off work.  (Cl. Ex. 3, p. 9) 

CONCLUSIONS OF LAW

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

Iowa Code section 85.27 provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory ruling, May 19, 1988).  

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-reopening decision June 17, 1986).

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Company, 528 N.W.2d 122, 123 (Iowa 1995).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee,  . . . the commissioner is justified by section 85.27 to order the alternate care.”


The undisputed facts in this case show that the defendants have failed to provide reasonable and necessary medical care for the claimant following his work injury of November 9, 2005.  Following his work injury, the claimant did first seek medical care on his own from Knoxville Community Hospital.  The defendants did then direct the claimant to see a physician at Concentra Medical.   Although the defendants did direct the claimant to Concentra for medical care on account of his injury of November 9, 2005, the defendants did not make arrangements for an orthopedic referral or for the claimant to have an MRI as was apparently recommended.  It is true that the claimant, on his own, went back to Knoxville Hospital following his appointment at Concentra.  He did that only because the defendants had failed to provide him with the medical care that the employer-designated physicians had recommended.  An orthopedic referral that had been arranged for the claimant had to be cancelled because the insurance carrier would not authorize payment. 


The claimant, lacking any designated treating physician, did seek out care at Steindler Orthopedic Clinic where he had previously been a patient.  On December 27, 2005, the claimant, through his attorney, asked that he either be authorized to go to Steindler Clinic or that another orthopedic specialist be designated to treat the claimant.  Despite an apparent telephone conversation between the insurance carrier and the claimant’s counsel in early January 2006, the insurance carrier still did not either authorize treatment at Steindler or with any other provider.  There was also no response to the request for treatment at the pain clinic that had been recommended by Steindler Orthopedic. This request was made at least two weeks before the pain clinic appointment.  


Based on the medical record from PA Frisbie, it is apparent that the claimant needs medical treatment for his work related injury and that the original referral for an orthopedic evaluation and an MRI by the defendants’ own physicians was proper.  There is no explanation for why the defendants have utterly failed to offer reasonable and necessary treatment for the claimant’s low back injury.  The defendants have, by their conduct, abandoned the claimant and have lost their ability to direct medical care in this case.  Alternate medical care will be granted.

ORDER


IT IS THEREFORE ORDERED:


That claimant’s petition for alternate medical care will be granted.  The defendants shall be liable for the claimant’s medical care at Steindler Orthopedic Clinic 

and University of Iowa Hospitals and Clinics and for medical care from any other provider who provides services to the claimant by referral from either Steindler Orthopedic Clinic or University of Iowa Hospitals and Clinics. 

Signed and filed this _____10th______ day of February, 2006.

   ________________________






    
       VICKI L. SEECK






                         DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Jason D. Neifert

Attorney at Law

Unit 200, 6611 Univ. Ave.

Des Moines, IA  50311-1655

K-Mart/Sears Holding

7501 Hickman RD 

Urbandale, IA  50322

Mr. Wes Davis

Sedgwick Claims

PO Box 5058

Troy, MI  48007-5058
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