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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DOUGLAS SPENCER,
  :



  :


Claimant,
  :                       File No. 5023311


  :

vs.

  :                 ALTERNATE MEDICAL



  :

ANNETT HOLDINGS,
  :                      CARE DECISION



  :


Employer,
  :


Self‑Insured,
  :                  HEAD NOTE NO:  2701

Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Douglas Spencer. 

The alternate medical care claim came on for hearing on August 16, 2013.  The proceedings were tape-recorded, which constitutes the official record of this proceeding.  By order filed April 15, 2003, this ruling is designated final agency action.

The record consists of claimant’s exhibits 3-5; defendant’s exhibits A and B as well as the testimony of the claimant.  Claimant’s exhibits 1-4 and 6-7 are documents already contained in the administrative file and marked only for convenience of record review.  Claimant’s objection to exhibit B on the grounds of relevance is overruled as it does pertain to defendant’s dispute of liability which is concluded to not be judicially estopped for reasons set out later in this decision. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of a total knee replacement. 

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

Claimant, in his petition for alternate care, seeks an order directing defendant to authorize a total knee replacement as treatment for an injury to his left knee sustained on January 2, 2007.  Defendant has filed an answer denying liability for the condition for which claimant seeks treatment.  Claimant argues that defendant is judicially estopped from denying liability. 

The parties entered into a settlement pursuant to Iowa Code section 85.35(4) on December 18, 2008.  On March 30, 2009, claimant filed a petition in arbitration.  This petition was dismissed by an arbitration decision issued on May 20, 2010 due to lack of subject matter jurisdiction to enforce a prior agreement for settlement.  This arbitration decision was affirmed by the commissioner on June 21, 2011.

Claimant then filed a petition for arbitration and review-reopening on July 29, 2011.  On February 22, 2012, claimant filed a motion for partial summary judgment which was rubber-stamped approved by deputy workers’ compensation commissioner, Stanley McElderry on April 5, 2012.  The commissioner remanded the matter to Deputy McElderry for an expanded ruling.  On January 18, 2013, Deputy McElderry granted the partial summary judgment again with the following rationale:

The movants have met their burden of establishing that there is no genuine issue of material fact on the issue of the defendant’s liability and responsibility for a work injury.  As such, the claimant was and is entitled to summary judgment on that issue as a matter of law.  The defendant accepted liability for the claimant’s injury by both a settlement (November 27, 2007), and an alternative medical care hearing (June 9, 2010), yet now attempt to deny liability.  An alternative medical care hearing is not held unless the employer accepts responsibility and liability for the work injury for which alternative medical care is sought.  Rule 876 IAC 4.48(7).  Such an alternative care hearing was held, and a decision issued based on the defendant’s admission of liability.  The 2007 settlement was granted on the basis of the defendant’s admission of liability and responsibility.  The defendant now attempts to deny liability for the work injury.  Iowa law is clear that the defendant, which has at least twice asserted to this agency that there was a work injury and that they were responsible and liable for that work injury, are estopped from now denying liability.  Winnebago Industries, Inc. v. Haverly, 727 N.W.2d 567 (Iowa 2006), et al.  The original motion for partial summary judgment was summarily granted on the basis of this.  Additional comment was not thought necessary given a defendant which has not once, but at least twice legally asserted to this agency its liability for a work injury.  That ruling is now expanded as requested.

Defendant appealed from this ruling and the commissioner ruled this appeal was interlocutory and declined further review on March 14, 2013.  The matter is currently set for hearing on September 6, 2013.

On August 23, 2007, the claimant filed a petition for alternate medical care seeking authorization for surgery to repair a torn meniscus.  Claimant dismissed this petition without prejudice on September 4, 2007.  The dismissal was approved on September 5, 2007.

On September 10, 2007, the claimant filed another alternate care petition seeking the same care sought in the August 2007 petition.  A ruling on this petition does not appear in the undersigned’s file. 

On May 28, 2010, the claimant filed another alternate care petition seeking care with Dr. McClure.  An alternate medical care decision was issued on June 11, 2010 denying the claimant’s request.  The deputy found that the defendant had admitted liability for an injury arising out of and in the course of employment on January 2, 2007.  Claimant appealed this ruling to the courts after his motion for reconsideration was denied.  The Iowa Court of Appeals issued a decision on March 28, 2012 ruling in relevant part that the defendant’s offer of care with Dr. Garside was reasonable and denying claimant’s petition for alternate medical care. 

Claimant filed another alternate care petition on August 23, 2010 requesting that Dr. Garside be authorized to perform a total knee replacement.  Defendant denied liability for the condition, giving rise to the request for this total knee replacement.  Claimant’s petition for alternate medical care was dismissed without prejudice on September 3, 2010, by deputy workers’ compensation commissioner, Larry Walshire pursuant to rule 876 IAC 4.48(7).

Dr. Garside did see claimant and recommended on September 30, 2010 that claimant undergo total knee replacement as a result of the work injury of January 2, 2010.  Defendant has obtained opinions from two other physicians that dispute the causal relationship of the total knee replacement and the work injury of January 2, 2007.  Claimant was involved in a serious non-work related motor vehicle accident in 2008.

REASONING AND CONCLUSIONS OF LAW

The threshold question is whether defendant can deny liability for the condition for which claimant seeks a total knee replacement.  To answer this question the undersigned must resolve whether defendant is judicially estopped from doing so.

The defendant has admitted that an injury arose out of and in the course of claimant’s employment on January 2, 2007, but has consistently argued that the need for a total knee replacement is not related to the work injury.  The commissioner reasoned in McGowan v. Brandt Construction, File No. 5012231 (Appeal Decision April 22, 2008) (Affirmed by Court of Appeals May 26, 2010):
Finally, claimant also argues that the Supreme Court's decision in Haverly v. Winnebago Industries, Inc., 727 N.W.2d 567 (Iowa 2006), precluded defendants' disputing any issues regarding either claimant's entitlement to indemnity benefits or his entitlement to medical care in the arbitration proceeding. In Haverly, the Court held that the principle of judicial estoppel also could be invoked in administrative proceedings. It further held that an employer that had admitted liability for the subject injury in an alternate medical care proceeding was estopped from denying that claimant had sustained an injury arising out of and in the course of the employment in a subsequent arbitration proceeding except in cases where a significant change in the facts after the admission of liability justifies the employer's later change of position. Haverly, at 373-375.
The Court noted that the doctrine of judicial estoppel is a common sense rule that prohibits a party who has successfully and unequivocally asserted a position in one proceeding from asserting an inconsistent position in any subsequent proceeding. The rule is designed to protect the integrity of the judicial or administrative process by preventing deliberately inconsistent and potentially misleading assertions from being successfully argued in succeeding tribunals. Judicial estoppel only applies in those cases where privity with, or prejudice to, the party that invokes the doctrine exists. Additionally, proof that the inconsistent position has been successfully asserted in the prior tribunal is necessary before the doctrine can be invoked. Where such proof is absent, no risk of inconsistent or misleading results exists and application of judicial estoppel is unwarranted. Haverly at 373 (Citations omitted.)
Claimant's reading of Haverly is overbroad and, if followed, would violate both fundamental fairness and due process. Defendants' general admission that claimant sustained a work incident either on or manifesting on a specified date and that that incident had injurious consequences is not the issuance of a "blank check" to claimant, which claimant may then fill in as desired relative to consequences attributable to that condition – whether those consequences be medical conditions requiring treatment or claimed temporary or permanent disability. It is not inconsistent for defendants to acknowledge an injury and their liability for the foreseeable consequences of that injury while reserving the right to question and defend on whether all consequences claimant claims relate to the injury actually result from the injury. Defendants are doing so here. Claimant has not proved that defendants asserted an inconsistent position as regards the causation issues this arbitration proceeding presents and acknowledging an injury and some back condition, for which they had liability in the earlier alternate care proceedings.
Nothing in this file convinces the undersigned that the defendant has done anything more that admits liability for an injury arising out of and in the course of employment and for the treatment necessary to repair a torn meniscus.  They have consistently denied liability for the total knee replacement.  Whether that will be resolved in their favor will have to wait for the review-reopening hearing on September 6, 2013.
As a result of the employer’s denial of liability for the condition sought to be treated in this proceeding, defendants have lost the right to choose the care for this condition and defendants are barred from asserting a lack of authorization defense in response to a subsequent claim for the expenses of alternate care for this condition.  R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 (Iowa 2003); Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003); West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999); Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002); Kindhart v. Fort Des Moines Hotel, I Industrial Comm’r Decisions No. 3, 611 (App. March 27, 1985); Barnhart v. MAQ Incorporated, I Iowa Industrial Comm’r Report 16 (App. March 9, 1981).
ORDER

THEREFORE IT IS ORDERED:
It is therefore ordered that this petition is dismissed.  It is further ordered that defendant has lost the right to choose the care for this condition and defendant is barred from asserting a lack of authorization defense in response to a subsequent claim for the expenses of alternate care for this condition.
Signed and filed this ______16th_______ day of August, 2013.
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