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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

FREDERICK L. MOHR,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                              File No. 5012989

OVERTON DISPOSAL,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACCIDENT FUND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE


Frederick Mohr, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury he sustained on December 17, 2002, which arose out of and in the course of his employment.  The case was heard and fully submitted in Des Moines, Iowa, on February 13, 2006.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits 1 through 2 and defendant exhibits A through H.

ISSUES

The issues presented for resolution in the case are:

Whether the injury is a cause of permanent disability, and, if so, the extent of claimant’s alleged industrial disability.

The parties stipulated at the time of the injury claimant’s gross weekly earnings were $462.00, he was single and entitled to one exemption.  The parties further stipulated that if permanent partial disability benefits are awarded, the commencement date for those benefits will be September 3, 2003. 

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:

Frederick Mohr, claimant, was 65 years old at the time of the hearing.  Claimant finished the ninth grade and left school at that time.  He has not received a GED.  Claimant was in the U.S. Army from 1960 through 1963, during which time he drove vehicles and also did mechanical work on those vehicles.  Claimant described himself as a self-taught auto mechanic. 

Claimant’s employment has involved him working at John Deere, working at construction work, working as a truck driver, and also as a mechanic.  His mechanic work has involved him doing tire repair, grease jobs, changing oil, and also doing motor and hydraulic cylinder repair.

Claimant began working for Overton’s Disposal in 1998 as a mechanic.  Claimant testified that 50 percent of his time involved doing heavy lifting.  The work also involved pushing and pulling.  It was claimant’s testimony that he was physically able to do these functions of his job.  

Claimant acknowledged on direct examination that he had undergone chiropractic treatment for what he described as aches and pains.  However, he testified that he did not miss work because of these symptoms nor did these symptoms interfere with his ability to work.  Exhibit E are records from the Palmer College of Chiropractic Medicine beginning on March 8, 2001.  There are records of claimant visiting the clinic on March 9, 2001; March 14, 2001; March 16, 2001; October 9, 2001; October 11, 2001; October 17, 2001; January 25, 2002; February 1, 2002; February 15, 2002; April 19, 2002; April 22, 2002; April 24, 2002; April 25, 2002; April 29, 2002; July 23, 2002; July 30, 2002; October 30, 2002; and November 1, 2002.  He presented with neck pain, cervical spine pain, thoracic spine pain, and low back pain.  Although claimant denied that he had headaches prior to the date of injury in this case, December 17, 2002, Exhibit E pages 10, 15, and 31, reflect that claimant was seen for headaches on October 11, 2001; February 15, 2002; and August 15, 2002.  

On December 17, 2002, claimant, with a coworker, was repairing a hydraulic system on one of the employer’s trucks.  Claimant was standing on the frame of the truck when the hydraulic system broke and sprayed fluid onto the truck frame.  In attempting to get out of the way, claimant slipped on the fluid and fell about three feet, landing on the floor on his left side.  Claimant testified that at that point he had pain on his left side, as well as in his neck.

Claimant reported the injury to the employer and claimant was directed for medical care by James Putman, M.D.  Claimant was seen by Dr. Putman on December 18, 2002.  Dr. Putman noted that claimant complained of pain in his left anterior lateral chest wall as well as some neck, upper and lower back discomfort.  Claimant did not note having any radicular type symptoms.  After his examination of claimant, Dr. Putman determined that claimant had a cervical and thoracolumbar strain, as well as a rib cage contusion.  He restricted claimant to rare bending, to rare lifting more than 15 pounds and to pushing and pulling no more than 30 pounds. (Exhibit C, page 1)

X-rays were taken of claimant’s cervical, thoracic, and lumbar spines on December 19, 2002.  The cervical spine x-ray was negative; however, the thoracic spine X-ray showed mild degenerative changes and the lumbar spine X-ray showed degenerative disc disease at the L5-S1 level without demonstrated fracture. (Ex. B, pp. 1-2)

Claimant saw Dr. Putman on December 26, 2002, and Dr. Putman did note that claimant was reporting having headaches at times as well as having back, neck, and left side chest discomfort.  Dr. Putman raised claimant’s lifting, pushing, and pulling limits and also indicated he could do more bending and twisting. (Ex. C, p. 2)

Dr. Putman examined claimant on January 6, 2003, and found that claimant had mild diffuse cervical tenderness but that claimant had full range of motion of his cervical spine.  He also found claimant to have mild tenderness in the lumbar spine with anterior flexion to about 75 degrees and with 15 degrees right and left lateral bending and extension.  The straight leg raising test was negative bilaterally. (Ex. C, p. 3)

On January 13, 2003, Dr. Putman’s examination of claimant found that claimant had fairly good range of motion of his cervical spine and shoulders but that claimant had mild tenderness on extremes of motion.  Claimant’s lumbar spine anterior flexion was down to 60 degrees; however, lateral bending and extension were the same.  On that date Dr. Putman referred claimant for physical therapy. (Ex. C, p. 4)

Claimant was involved in physical therapy from January 15, 2003, through January 29, 2003.  Claimant indicated in his last session that he had had minimal improvement in his pain symptoms.  (Ex. C, p. 11)

On February 5, 2003, Dr. Putman determined that claimant should have cervical and lumbar spine MRIs due to the persistent problems that he was having.  (Ex. C, p. 13)  The MRIs were not immediately scheduled.  On September 3, 2003, Dr. Putman indicated that claimant presented with continued pain at the base of his cervical spine and had occasional headaches from this.  (Ex. C, p. 15)  Dr. Putman indicated that he still desired that claimant have an MRI of his cervical spine to rule out a disc herniation.  Even with this opinion, Dr. Putman indicated his belief that claimant was not a surgical candidate, as claimant did not demonstrate any focal deficits on neurological examination and complained only of pain.  Dr. Putman went on to state the following: “There may be a good chance that his pain is secondary to arthritic changes, which he has on x-ray.”  (Ex. C, p. 15)  Dr. Putman indicated that he was releasing claimant to full duty as of that date.  (Ex. C, p 16)

A cervical spine MRI was performed on September 10, 2003, and found minimal denegerative changes.  However, a small disc osteophyte complex in the left paracentral location at the C2-C3 level was seen; however, the radiologist who read the MRI indicated that this did not result in any significant nerve root impingement or central canal stenosis.  (Ex. A)

Dr. Putman examined claimant on September 12, 2003, at which time claimant indicated that he was in essentially the same condition as he had been in the past.  Dr. Putman’s physical examination demonstrated claimant to have full cervical spine range of motion with very minimal tenderness to palpation in the cervical region.  Dr. Putman opined that although the strain claimant suffered from the injury aggravated some of claimant’s underlying arthritis, due to the length of time that these symptoms persisted Dr. Putman could not relate claimant’s present discomfort to the injury.  He further opined that waxing and waning of symptoms are very characteristic of arthritis.  Dr. Putman did not impose any formal restrictions; however, he recommended that claimant do things in a correct ergonomic fashion and try to avoid awkward positions if possible.  (Ex. C, p. 19)

Claimant continued to go to Palmer College during the time that he was treating with Dr. Putman.  In July and August of 2003 claimant did have treatment for neck pain and stiffness, headaches as well as low back pain and discomfort.  (Ex. 2, pp. 37-38, pp. 44-45, pp. 47-49)  Claimant continued to treat at the clinic in May and August of 2004 for thoracic and low back pain. (Ex. 2, pp. 52-53, pp. 55-56, pp. 58-59, pp. 60‑61, p. 65)  On April 13, 2005, claimant presented to the clinic complaining of neck and back pain, and on April 27, 2005, claimant was seen for left-sided neck pain which he described as sharp and constant when turning his head to the left.  (Ex. 2, pp. 70-71)  On November 28, 2005, claimant reported having headaches as well as mid and low back pain.  (Ex. 2, p. 73)  Claimant continues to seek chiropractic treatment for his symptoms up to the date of the hearing.  Claimant testified that even though he has been released to work without restriction, he still feels that he is restricted in his ability to do the work he did before the injury because of his continued headaches and pain in his back.  He further contends that his present pain and headaches are much more severe than what he experienced prior to the injury.  It is noted that on cross‑examination claimant denied that he had had headaches prior to December 17, 2002.  As the previous chiropractic records would reflect, claimant did have treatment for headaches prior to that date in 2001 and 2002.  

Claimant was seen by Robert Milas, M.D., on December 2, 2005, for an independent medical evaluation at the request of his attorney.  Dr. Milas is a neurosurgeon.  In his report, Dr. Milas indicated that claimant denied having any symptoms prior to the injury involved in this case and also denied any ongoing medical problems.  (Ex. 1, p. 1)  Dr. Milas’ physical examination found claimant’s cervical motion to be moderately restricted in all planes however the neurological examination for strength and deep tendon reflexes were symmetrical.  Dr. Milas reviewed the MRI and it was his opinion that it showed a moderate sized herniation at the C2-3 level on the left.  As a result, Dr. Milas opined claimant to have cervical radiculopathty secondary to a herniated disc at that level.  Based on this determination, Dr. Milas opined claimant to have an eight percent whole person impairment pursuant to the AMA Guides.  Although Dr. Milas indicated his belief that claimant should consider surgery for this problem, claimant indicated his reluctance to do so unless there was a guarantee of success.  Dr. Milas indicated that claimant should do work involving minimal cervical motion and avoid working with his cervical spine out of a neutral plane.  (Ex. 1, p. 2)

Claimant was examined by Michael Cullen, M.D., at the request of defendants.  Dr. Cullen is a neurologist.  Dr. Cullen noted that claimant had no radiating symptoms, no upper extremity parathesias and that although claimant had low back pain claimant had no radiation of this pain from his low back.  Dr. Cullen did reference the prior chiropractic treatment claimant had before December 17, 2002.  It was Dr. Cullen’s opinion that although claimant sustained cervical and lumbar strains from the injury these resolved in four to six weeks after the fall.  He also opined that claimant had no functional disability and recommended no work restrictions.  (Ex. F, pp. 2-4)

Dr. Putman was deposed on January 23, 2006.  Dr. Putman again offered the opinion that, based on the MRI findings, claimant’s pain was more from arthritic changes versus an acute neck injury.  He opined that the injury did not permanently aggravate claimant’s underlying arthritic condition and that he determined claimant to have no permanent impairment based on nothing abnormal being shown on his physical examination of claimant aside from pain.  Dr. Putman indicated that the pain claimant is experiencing is due to the underlying degenerative arthritis claimant has versus the injury itself.  (Ex. D, p. 23, pp. 26-27)  Although Dr. Putman did agree that the type of fall claimant had could aggravate or light up claimant’s underlying cervical arthritis, which then resulted in the pain claimant now has.  (Ex. D, p. 35)

Claimant no longer works for defendant employer, where his last rate of pay was $10.00 per hour.  Claimant presently is working for two other employers for whom he does either handyman work or mechanical work on vehicles of one of those employers.  Claimant limits his mechanical work in that he does no tire work and he does no heavy lifting.  

REASONING CONCLUSIONS OF LAW

The first issue to be resolved in this case is whether this injury has caused claimant to have permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant relies on the opinion of Dr. Milas that he does have permanent disability as a result of the injury sustained on December 17, 2002.  Dr. Milas has opined that, based on his reading of the cervical spine MRI, claimant has a herniated disc in the cervical spine and believes claimant should consider surgery for it.  He has opined an eight percent whole person impairment based on his reading of the MRI and has also imposed work restrictions.  However, Dr. Milas’ report is brought into question based on the apparent lack of Dr. Milas’ having available to him the chiropractic treatment that claimant underwent prior to the injury in this case, as Dr. Milas indicated that claimant denied having any symptoms similar to what he presented during his evaluation prior to the work injury in this case.

Both Dr. Putman, the treating physician, and Dr. Cullen, an evaluating physician, have determined that claimant does not have residual permanent disability resulting from the fall he incurred on December 17, 2002.  Dr. Putman in particular has opined that claimant’s continued symptoms are related to his pre-existing arthritic conditions in claimant’s spine versus the injury itself.  The radiologist who interpreted the MRI did not find any impingement from the osteophyte complex onto claimant’s nerve root or any central canal stenosis.  Dr. Putman has indicated in his examinations of claimant that claimant did not have any radicular symptoms other than continued pain in his cervical, thoracic and lumbar spines.  

It is concluded that the opinions of Dr. Putman and Dr. Cullen will be given greater weight, as both of these physicians did have available to them claimant’s extensive chiropractic treatment prior to the injury in this case; as opposed to Dr. Milas, who apparently did not have those records.  Those records do reflect similar types of symptoms that claimant now complains of, albeit claimant’s contention that those symptoms have worsened since the fall.  However, as Dr. Putman has indicated, arthritic symptoms can wax and wane and that based on their being no radicular symptoms being demonstrated by claimant that the fall itself was not the cause of these symptoms.  Dr. Putman’s opinion that the present pain that claimant is experiencing is due to the degenerative changes in his spine, versus the injury itself, will be given greater weight as well.  It is therefore concluded that claimant has not established that he has sustained permanent disability as a result of this injury.

As this conclusion does resolve the case, no further issues will be discussed.

ORDER

THEREFORE IT IS ORDERED:

That claimant shall take nothing in File No. 5012989 and his petition is dismissed.

That each side shall pay their own costs for this action pursuant to rule 876 IAC 4.33.

Signed and filed this ______14th _____ day of March, 2006.

   ________________________







 STEVEN C. BEASLEY






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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