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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

GREGORY A. PERRIEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 1200407

HEARTLAND BUILDERS, INC.,
  :



  :                   A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

CINCINNATI INSURANCE COMPANIES,:



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Gregory A. Perrien, the claimant, seeks workers’ compensation benefits from defendants, Heartland Builders, Inc., the alleged employer, and its insurer, The Cincinnati Insurance Company.  Presiding in this matter is Larry P. Walshire, a deputy Iowa workers’ compensation commissioner.  I heard the claim on March 31, 2000.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On November 25, 1997, claimant received an injury arising out of and in the course of employment with Heartland.

2. Claimant is not seeking additional temporary total or healing period benefits. 

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.  If I award permanent partial disability benefits, they shall begin on March 2, 1998.

5.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $486.00.  Also, at that time, he was married and entitled to three exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $317.38 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. The parties stipulated that the providers of the requested medical expenses would testify as to their reasonableness and defendants are not offering contrary evidence.  The parties also agreed that the requested medical bills are causally connected to the medical condition upon which the claim herein is based but that the issue of their causal connection to any work injury remains an issue to be decided herein.  




ISSUES

In the hearing report, the parties submitted the following issues for determination in this proceeding:

I. The extent of claimant's entitlement to permanent disability benefits.

II. The extent of claimant's entitlement to medical benefits.

III. The extent of claimant’s entitlement to penalty benefits under Iowa Code section 86.13.

Subsequent to the hearing, defendants filed a brief in which they objected to claimant’s raising the issue of penalty benefits.  Defendants assert that claimant’s raising this issue at hearing was untimely, unfair surprise and not previously raised.  First, the issue of penalty benefits was set forth as a disputed matter in the original notice and petition.  However, this was not identified as a disputed issue in the prehearing conference report.  However, it was listed as a disputed matter at the time of hearing and at no time before or during the hearing was their any objection to raising this issue.  Defendants first raised the objection in his post hearing brief.  I find that what is untimely is defendants objection to this issue.  This issue will be allowed.

Second, in their brief, defendants argue that an award of an independent medical examination by Nils Varney, Ph.D., a neuropsychologist, pursuant to Iowa Code section 85.39 would be improper.  However, no such issue was listed in the hearing report and claimant did not discuss this in his post hearing brief.  Therefore, no such issue will be dealt with in this decision.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Greg and to the defendant employer as Heartland.

From my observation of their demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I find Greg and his family members and friends, who testified at hearing, very credible. 

Greg worked for Heartland at various times.  The last term of employment was from March 1997 until July 1998, at which time he voluntarily quit to accept employment with the Pella Corporation.  Heartland is a construction business engaged in erecting hog confinement buildings.  Greg was a general laborer at all times during his employment.  At the time he left Heartland, Greg was making $9.75 per hour over 40 hours per week.  

There is no dispute that Greg suffered a serious electrocution injury on November 25, 1997, while working at Heartland.  The injury occurred when a large feed bin that Greg and others were moving with a forklift came in contact with a high voltage electrical power line.  The evidence indicates that Greg received a jolt of 12,500 volts of electricity.  Greg lost conscienceless and fell to the ground.  To date, he has been unable to recall the specific events of the injury.  As a result of the electrocution and fall, Greg suffered burns on his hands, feet, tongue, and lip.  His jaw was severely fractured and he lacerated his chin.  Greg was airflighted to Des Moines to receive treatment for his burns.  He underwent surgeries to repair his lacerations and fractured jaw.  Greg was off work for approximately four months.

Greg was released to return to his job at Heartland without restrictions.  There is no dispute that he resumed performance of his laborer duties at Heartland and continued with these duties until he resigned.  Greg explained that his susceptibility to hot and cold temperature extremes compelled him to seek inside work.  Fortunately, he applied to Pella Corporation and was hired.  He has successfully performed various jobs at Pella since his initial hire and he currently receives $12.10 per hour for his full time work at Pella.  His current job is Tennor or an operator of an assembly line machine in which he feeds wood into a machine and makes various adjustments to produce different cuts of wood.  His performance appraisals have remained good at Pella.  

Despite his recovery and return to laborer type of work, Greg seeks permanent disability benefits for a variety of residual symptoms and complaints that began subsequent to the injury.  Physically, he complains of chronic fatigue and pain in both feet at the end of a day.  He states that he has constant wrist pain.  He states that he is unable to walk for prolonged periods of time.  He complains of knee pain from prolonged standing and cold temperatures.  He complains of chronic diarrhea.  He complains of night grinding of his teeth for which he now has been given a device to prevent this.  His newly capped teeth are now quite sensitive to hot and cold.  He has difficulty chewing.  All of these complaints were verified at hearing by family members and a friend.  Apparently, Greg was very active physically before the injury.  He even continued some competitive wrestling after leaving high school.  Today, Greg is very uncharacteristically inactive and rests at home most of the time when not working.

Greg also complains of mental and emotional problems which began after the injury.  Greg was quite social before and now he is withdrawn.  Greg is now very irritable and at times has difficulty controlling his anger, especially with his wife and children.  Greg complaints of difficulty conversing and is easily confused or flustered.  He sleeps a good deal more now than before.  Greg and his wife complain of a significant loss of short-term memory which is quite disturbing for his wife.  He forgets what to purchase after he is sent to the store.  This is at times a source of friction with his wife.  Greg compensates by writing down instructions, especially at work, as he is very fearful of “messing up” and loosing his job.  Finally, Greg complaints of dizziness and light-headedness with significant or quick movements requiring him to sit or lay down to prevent loosing his balance.

Offered in support of Greg’s disability claim are the views of various physicians.  Although all of the initial physicians released Greg to return to work without restrictions, all opine that Greg will continue to have recurrent problems from the injury.  Mark Reece, M.D., (burn specialist) opined in April 1998 that due to continued skin problems from the various burns and contusions such as decreased sensation of the left cheek and lower lip, tightness in the left wrist and temperature intolerance in the burned areas, Greg has a ten permanent partial impairment to the body as a whole rated pursuant to the AMA Guides.  Neurophsychological testing in May 1999 by Dr. Varney indicated to him that Greg has multiply signs of anterior frontal lobe damage with resultant limitations on insight, capacity to make decisions and judgment.  His only qualification in this opinion was that Greg exhibited dismal literacy skills and Dr. Varney needed to review school records as to whether this preexisted the injury.  Although Greg told Dr. Varney that he obtained B’s and C’s, he actually received many D’s and F’s as well.  His grade average always remained below average.  It is unknown whether these school records were later provided to Dr. Varney.  

By far, the most significant impairment ratings supporting Greg’s case come from two board certified neurologists, Mark E. Hines, M.D., and Robert E. Steg, M.D.  From his evaluation of Greg in June 1999, Dr. Hines opines that as a result of the injury, Greg suffers from a 13 percent body as a whole rating for mild memory loss, mild limitation of daily social interpersonal function and jaw difficulties, headaches and facial pain in addition to 7.2 percent impairment to each lower extremity and an 11 percent impairment to the right upper extremity.  The calculation of these under the AMA Guides was set forth in detail by the doctor.  Dr. Hines states that these impairments are in addition to those rated for the skin problems by Dr. Reece.  Dr. Hines also delineates restrictions to include difficulty with work and interfamily relationships, continued pain from prolonged standing on hard surfaces and repetitive use of arms and continued jaw pain.

Dr. Steg is an associate professor at the Creighton University of Medicine.  He opines from his evaluation of Greg in Janaury 2000 that Greg has a total whole person permanent impairment of 40 percent from his work injury due to sensory deficits and pain in both upper and lower extremities; post-electrocution/post-concussional neurobehavior resulting in mental and emotional loss; vestibular (dizziness) impairment; jaw joint dysfunction; and, recurrent headaches.  Again, the doctor’s methodology is specified in detail in this report.  Although he mentions further symptoms of diarrhea, tinnitus, and loss of smell, he assigns no impairment for these conditions. 

Defendants assert there is no loss of permanent earning capacity or job opportunities despite his many physiological and mental complaints.  They assert he has no physician imposed restrictions that prevents gainful employment.  His current more lucrative employment at Pella they assert is proof of this.  They point to a pre-employment physical by a Pella physician which found no impairments and in which Greg reported no impairments or residual problems for this work injury.  With reference to the various mental, emotional and frontal lobe injury conditions referred to by Drs. Varney, Hines, and Steg, defendants first rely upon the views of Wesley Brown, M.D., occupational medicine, one of the initial treating physicians.  Dr. Brown opined in February 1998 that Greg’s memory loss should not interfere with his return to work and that Greg has no impairment but that the memory loss should be re-evaluated in the future.  Defendants assert that this testing was then performed by Jim Andrikopoulos, Ph.D, another neuropsychologist who tested Greg in June 1999.  Dr. Andrikopoulous opines that Greg’s extremely variable performances in attention and memory testing was not typical for mild head injury cases.  He opined that Greg’s other complaints were incompatible with a head injury.  He suggested that the personality symptoms were possibly somatization or exaggeration of physical symptoms.  He states that there is possibility of malingering but that he could not state this with certainty.  Overall, Dr. Andrikopoulos felt that Greg’s clinical picture did not seem compatible with a mild head injury or electrocution.  He felt that the fact that many of the complaints begin at different times after the injury suggests they were not caused by the injury.  Dr. Andrikopoulous also could find no evidence of frontal lobe damage.

Claimant counters with a letter from Dr. Steg which is highly critical of Dr. Andrikopoulos’ views.  Primarily, this criticism stems from Dr. Andrikopoulos’ failing to fully consider the electrocution portion of the injury, rather than just the head injury.  Dr. Steg feels that the electrocution was the primary cause of the neurological deficits he found.  The damage from 12,500 volts of electricity flowing through the brain and the nerves cannot be downplayed and is far more significant that any physical blow to the brain.  Dr. Steg also took issue with many portions of Andrikopoulos’ report suggesting that Greg is exaggerating or feigning his complaints for secondary gain.  He states that his testing rules this out.  Finally, Dr. Steg asserts that neurologist are more qualified to rate neurological injuries and that such injuries cannot be fully evaluated by psychological testing.

I find that the views of Drs. Steg, Hines, Varney, and Reece are the most convincing on the issue of impairment beyond the obvious fact that they comprise the vast majority of the views offered in this case.  Clearly, there are neurological deficits and only Steg and Hines are board certified in neurology.  As pointed out by Dr. Steg, neuropsychological testing has its limits, especially when you are dealing with injuries caused by electrocution in which the primary mechanism of injury is not a concussion but several thousand volts of electricity.  Therefore, I find that the work injury is a cause of the very significant permanent functional impairments found by Drs. Steg and Hines.  Given his poor school record, I do not find that any of Greg’s reading, spelling or math difficulties are due to the work injury and these were not included in the above ratings by Drs. Steg and Hines.

Greg’s problem in this case is that despite many severe and chronic ongoing problems, only a few translate into limitations on Greg’s ability to work or maintain a living.  Clearly, Greg has an inability to work in conditions where he will be exposed to temperature extremes.  Also, his limitations concerning prolonged walking, standing and repetitive use of his arms are significant.  Pain, memory loss, fatigue, jaw pain, irritability, occasional dizziness, difficulties in interpersonal relationships, altered judgment and recurrent headaches and chronic diarrhea by themselves do not automatically result in lost job opportunities or lost earning capacity.  Disability only occurs when these conditions actually result in lost jobs or opportunities.  In Greg’s case, these conditions have not directly impacted his employability to date.

However, Greg’s current earnings is not entirely representative of his earning capacity following this injury because he failed to disclose the full range of problems he experienced from the work injury on his employment application to Pella.  His fear of eventually loosing his job is not unreasonable should Pella Corporation discover the inaccuracies in his application.  

Greg is 26 years of age.  He only has an 11th grade education but he does have a GED.  Greg's past employment consists only of unskilled laborer work in retails stores, a drainage tile firm and construction companies.  His current difficulties with exposure to temperature extremes, with prolonged standing and repetitive use of his arms has a very significant adverse impact on his ability to work in such jobs in the future.  On the other hand, his current job is the best job he has ever held, albeit there is a risk of losing such employment.

From examination of all of the factors of industrial disability, it is found that the work injury of November 25, 1997, was a cause of a 40 percent loss of earning capacity.  

With reference to the claim for reimbursement of unauthorized medical care, the agency filed fails to show that a proceeding for alternate care was initiated prior to incurring such expenses.

CONCLUSIONS OF LAW

I. Generally, a claim of permanent disability invokes an initial determination of whether the work injury was a cause of permanent physical impairment or permanent limitation in work activity.  However, in some instances, such as a job transfer caused by a work injury, permanent disability benefits can be awarded without a showing of a causal connection to a physical change of condition.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Furthermore, if the available expert testimony is insufficient alone to support a finding of causal connection, such testimony may be coupled with non-expert testimony to show causation and be sufficient to sustain an award.  Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065, 146 N.W.2d 911, 915 (1966).  Such evidence does not, however, compel an award as a matter of law.  Anderson, 217 N.W.2d 531, 536.  To establish compensability, the injury need only be a significant factor, not be the only factor causing the claimed disability.  Blacksmith, 290 N.W.2d 348, 354.  In the case of a preexisting condition, an employee is not entitled to recover for the results of a preexisting injury or disease but can recover for an aggravation thereof which resulted in the disability found to exist.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The parties agreed in this case that the impairment involves a nonscheduled body member, we must measure claimant’s loss of earning capacity.  Consequently, this agency must measure claimant’s loss of earning capacity.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury and presently; the situs of the injury, its severity and the length of healing period; the work experience of the employee prior to the injury, after the injury and potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v Truck Haven Cafe, Inc. Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979) and Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991) only held that continued employment with no loss of earnings is significant evidence that should not be overlooked in measuring loss of earning capacity.  Loss of potential employment is also a factor to consider in assessing industrial disability.  Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994).

Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha 552 N.W.2d 143, 158 (Iowa 1996); Thilges, 528 N.W.2d 614, 617.

In the case sub judice, I found that claimant suffered a 40 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 200 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u) which is 40 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

II.  Claimant seeks reimbursement for unauthorized care.  In the past, this agency held that an employer automatically forfeits the right to chose the care and any subsequent lack of authorization defense by either abandoning care or denying responsibility for a worker’s medical problems.  Kindhart v Fort Des Moines Hotel Vol. I, No. 3, Iowa Industrial Commissioner Decisions, 611 (Appeal Decision 1985); Barnhart v Maq Incorporated, I Iowa Industrial Commissioner Reports 16 (Appeal Decision 1981). Claimant was reimbursed for care that proved successful and actually lowered an injured workers disability to the financial benefit of the employer.  Richards v. Dept. of General Services, Volume 1, No. 3, State of Iowa Industrial Commissioner Decisions 684 (March 28, 1985) which adopts the rule in Larson’s Workers’ Compensation Law, section 61,12(a)-(e).  

However, this agency’s policy has significantly changed with the issuance of an appeal decision in February 1999.  Despite a claim of abandoned care or any denial of liability for the condition sought to be treated, defendants are now free to raise a lack of authorization defense and be relieved of paying for any subsequent non-authorized but successful care if the claimant fails to utilize procedures set forth in Iowa Code section 85.27 and our administrative rule 876 IAC 4.48 to change the care.  Hansen v. Sam’s Club, File No. 1133201 (App. February 22, 1999).  Although such procedures are not available where the employer disputes liability for the condition sought to be treated, the existence of such a dispute at the time of the evidentiary hearing does not relieve the requirement that these procedures be at least attempted.  After reviewing both the appeal decision and the underlying arbitration decision, it is apparent that liability for the unauthorized medical expenses was disputed in Hanson.  The Commissioner’s appeal decision states as follows:

Claimant’s treatment with Dr. Luse and Siouxland Rehabilitation Services was unauthorized.  Regardless of the fact that claimant considered herself to be abandoned by the authorized physician when he prescribed no further treatment, claimant did not utilize the alternate medical care procedure to effect a change of authorized physicians. Rather, claimant merely treated with unauthorized physicians on her own, and now seeks reimbursement for those bills. Id. at page 1.

As no alternate care proceeding was initiated by claimant in this case prior to incurring the requested expenses, whether or not that treatment proved ultimately successful, this deputy commissioner has no choice but to deny the request for reimbursement for such care.

III. Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  Furthermore, given the plain language of this code section, if there has been a delay or denial in payment of benefits, the employee is entitled to penalty benefits unless the employer proves a reasonable cause or excuse.  Christensen v. Snap-On Tools Corp., 554 N.W. 2d 254, 260 (Iowa 1996).  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits. Id.  Reasonable basis exists if the claim is fairly debatable.  Dolan v. Aid Insurance Co., 431 N.W.2d 790, 794 (Iowa 1988).  When the claim is "fairly debatable," the insurer is entitled to debate it, whether the debate concerns a matter of fact or law.  Id.  In  Boylan v. American Motorists Ins. Co., 489 N.W.2d 742, 744 (Iowa 1992), the Iowa Supreme Court stated that the provisions of section 86.13 invokes penalties not only for willful acts or reckless acts but the provisions encompasses negligent conduct as well. Id.  In assessing a penalty, this agency is to consider the length of the delay, the number of delays, the information available to the employer and any prior penalities imposed by this agency against the employer.  Murillo v. Blackhawk Foundry, 571 N.W. 2d 16 (Iowa 1997).

In this case, claimant asserts that the existence of permanent disability from the injury was not fairly debatable.  This assertion lacks merit.  Defendants acted reasonably in denying permanent disability on the basis of a release to return to work without restrictions and obtaining a better job than the job claimant had at the time of injury.  The claim for penalty benefits is denied.

ORDER

1.  Defendants shall pay to claimant two hundred (200) weeks of permanent partial disability benefits at a rate of three hundred seventeen and 38/100 dollars ($317.38) per week from March 2, 1998.

2. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

3. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4.  Defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

5. Defendants shall file activity reports on the payment of this award as requested by this agency pursuant to rule 876 IAC 3.1.

Signed and filed this ___________ day of April, 2000

   ________________________







 LARRY P. WALSHIRE
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