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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHNNY WATKINS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5002760

SEARS ROEBUCK AND CO.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803, 2501

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding that the claimant, Johnny Watkins, has brought against his employer, Sears Roebuck and Co., and its insurance carrier, Liberty Mutual Insurance, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on January 30, 2002. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Davenport, Iowa, on June 25, 2003.  The record consists of the testimony of claimant and of claimant's exhibits 1 through 3 and joint exhibits A through E. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision reference to that report.  Pursuant to those stipulations, claimant was single and entitled to five exemptions on the date of injury.  His gross weekly earnings were $244.00; resulting in a weekly rate of compensation of $178.78.

Issues remaining to be resolved are:

1. Whether a causal relationship exists between claimant's work injury and his claimed permanent disability;

2. The extent of claimant's permanent partial disability to the body as a whole, if any; and

3. Whether claimant is entitled to payment of certain medical costs as costs incurred for medical care causally related to and reasonable and necessary for treatment of his work injury. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

On January 30, 2002, claimant was working as a tire technician for the employer.  A co-worker who was driving a forklift neither look back nor sounded a horn.  He struck claimant.  Claimant was initially seen at the Genesis Medical Center emergency room with complaints of thoracic and upper lumbar pain as well as of left flank pain and bilateral elbow pain.  Claimant also had abrasions on his back and elbows.  The assessment was of back contusion, bilateral elbow contusions, and back abrasion.  Ann F. Kandis, M. D., took claimant off work until February 2, 2002, and stated he should remain on light duty until February 4, 2002.  (Exhibit A., pages 2 and 3)

James Putman, M.D., saw claimant on January 31,3002.  Claimant then stated that he was doing well but for continuing soreness in his back and elbows.  Claimant had full range of motion of the back and elbows.  He had diffuse tenderness in the left latissimus dorsi musculature.  (Ex. B, p. 1)  Dr. Putman released claimant to restricted duty limiting claimant to rare bending and twisting, to 25 pounds frequent lifting, to 50 pounds frequent pushing or pulling.  (Ex. B, p. 2)

On February 13, 2001, Dr. Putman noted that claimant had back pain only was no radicular symptoms.  Claimant did have tenderness throughout the left paravertebral musculature in the lower thoracic and upper lumbar region.  Strength in the lower extremities was normal.  The doctor suspected that claimant had some left latissimus dorsi strain.  He continued claimant's work restrictions and prescribed physical therapy.  (Ex. B., p. 9) 

On February 20, 2002, claimant told Dr. Putman that he was having bilateral leg pain although he denied numbness, tingling, or weakness.  Straight leg raising was positive on the left side.  The doctor increased claimant's restrictions to 10 pounds frequent lifting and 25 pounds frequent pushing and pulling.  Dr. Putman ordered an MRI; it was normal.  On March 1st, 2001, Dr. Putman restricted claimant from operating hazardous machinery.  The doctor noted that he had advised claimant that he could find no structural reason for his back pain and that he would have expected claimant to be improving since he was approximately four weeks out [from the date of his injury].  (Ex. B, pp. 15, 16 and 21)

On March 8, 2002, claimant reported that he continued to have low back pain but denied radicular pain.  Straight leg raising was negative bilaterally.  Dr. Putman advised claimant that the doctor had no physiological explanation for claimant's continuing to have the degree of discomfort that he reported.  (Ex. B, p. 24)

On April 8, 2002, claimant reported that he had been hurting worse for the last several days and that he continued to get occasional radicular pain in the left leg.  Straight leg raising was negative bilaterally; sensation was normal.  Dr. Putman noted that claimant's symptoms were totally subjective and that claimant had no objective findings.  He noted that on physical examination, claimant was having problems with maneuvers that would not be expected to cause back complaints.  He noted that what ever discomfort claimant was having was largely muscular and highly subjective.  Dr. Putman placed claimant at maximum medical improvement and released claimant to regular duty work.  (Ex. B, p. 38)  

Claimant returned to work full duty.  He did not see Dr. Putman again until September 4, 2002.  Claimant then complained of left leg numbness and intermittent back discomfort.  Claimant had not been doing his home program on a regular basis.  On examination, claimant was very mildly tender in the low back and tender about the left sciatic notch.  His sensation was normal but for the lateral aspect of the left lower extremity.  Straight leg raising was negative.  The diagnosis was of left sciatica.  Dr. Putman released claimant with restrictions of 25 pounds occasional lifting, 50 pounds pushing and pulling, rare bending and twisting, and no climbing or squatting.  (Ex. B, p. 41)

On September 10, 2002, Christine Deignan, M.D. examined claimant for the purposes of providing an impairment rating.  On examination, she found that claimant's left extensor hallices and left plantar flexion were weak as compared to the right.  Claimant reported dullness over the left lateral ankle and calf on pinprick sensation testing.  Claimant was able to toe and heel walk with normal strength albeit with complaints of pain.  Claimant reported low back pain on both axial loading and truncal rotation.  Supine straight leg raising was positive for low back pain at 40 degrees on the right and at 30 degrees on the left.  Sitting straight leg raising was negative bilaterally at 90 degrees.  Dr. Deignan advised that claimant should have EMG studies and declined to issue an impairment rating until claimant completed his care with Dr. Putman.  (Ex. B, p. 42, 43, and 44) 

Claimant again saw Dr. Putman on September 13, 2002.  Claimant reported continuing numbness in his lateral left leg and his left heel.  He reported low back pain and left leg weakness.  Dr. Putman noted that when claimant was questioned about his symptoms, claimant often was extremely vague and often would give an answer not related to the question asked.  (Ex. B, p. 45) 

On October 9, 2002, Dr. Putman noted that claimant had no tenderness in the lower lumbar region or in the sciatic notch.  He noted that nerve conduction studies of the left lower extremity of that date were consistent with, but not diagnostic of, mild diffuse motor and sensory polyneuropathy.  He released claimant to regular duties.  (Ex. B, p. 51) 

Charles F. Eddingfield, M.D. performed an independent medical evaluation of claimant on June 11, 2002.  He reported that claimant had positive straight leg raising both in the sitting and supine positions.  He felt claimant had definite loss of strength in the left extensor hallucis longus muscles and tendons and decreased lumbar spine range of motion.  He estimated that claimant had a four percent impairment of the body as a whole related to his January 30, 2002 work incident.  The doctor broke this down by stating that claimant had a two percent impairment for his loss of range of motion and positive findings in the lumbosacral spine, a one percent impairment for scars and abrasions on his right elbow and his left back, and a one percent impairment as a result of his psychological apprehension on hearing an engine “rev”.  (Ex. C, pp. 1 and 3) 

Claimant continues to work for the employer.  He has had additional training and is now classified as a technician 2 and is qualified to do air conditioning and cooling exchange work.  At the time of hearing, claimant was earning $6.05 per hour plus commissions for work actually performed.  On the date of injury, claimant earned $5.50 per hour plus commissions. 

Claimant testified that his left leg and low back pain continue and that this pain prevents his twisting or climbing ladders.  Claimant acknowledged that he had had a previous, non work-related back injury after slipping on a wet floor in 1997. 

No physician has opined that claimant's findings on his nerve conduction study relate to his January 30, 2002 work injury.  The only impairment rating in the record is that of Dr. Eddingfield. Only two percent of the doctor's four percent rating is premised on claimant's back and leg complaints.  The other two percent is premised on claimant's having minor scars and abrasions on his right elbow and on his back and on claimant's having apprehension when he hears sounds he associates with his work incident.  These portions of Dr. Eddingfield’s impairment rating are questionable at best.  In any event, claimant produced no evidence indicating that the scars and abrasions or his apprehension impact on his earnings capacity.  

Claimant is working full duty without restrictions and with increased skills and a greater wage that he earned when injured on January 30,2002.  His very minor back impairment, even if related to his work incident, therefore, cannot fairly be said to have produced any loss of earnings capacity. 

Additionally, claimant's history of an earlier back injury when coupled with the highly subjective nature of many of his complaints raises questions as to whether a causal relationship exists between claimant's impairment rating and his January 30, 2002 work incident. 

It is expressly found that claimant has not demonstrated a loss of earnings capacity that relates to his January 30, 2002, work incident. 

Claimant seeks payment of outstanding medical expenses totaling $5,460.42 and set forth and claimant's exhibits 1, 2, and 3.  Defendants assert they are not liable for these expenses as the care to which these costs relate was not reasonable and necessary care causally related to the work injury. 

A review of the medical statements in exhibits 1, 2, and 3 demonstrated that each charge relates to care that authorized medical providers provided claimant.  Each charge relates to care necessary either to treat claimant's complaints that he associated with his work injury or to obtain or rule out potential diagnoses.

It is expressly found that the medical care for which the medical charges contained in claimant's exhibits 1,2, and 3 were incurred was reasonable and necessary care causally related to claimant's January 30, 2002 work incident. 

CONCLUSIONS OF LAW

First considered are the questions of whether claimant's claimed permanent disability to the body as whole relates to his January 30, 2002 work injury and, of whether claimant has sustained a body as whole, industrial disability as a result of the work injury. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When claimant has impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961)

It is concluded that claimant has not established a causal connection between his January 30, 2002, work injury and his claimed permanent partial disability to the body as a whole. 

It is concluded that claimant has not established that he has sustained any permanent partial disability to the body as a whole on account of his January 30, 2002, work injury. 

Next considered is whether claimant is entitled to payment of medical costs contained in claimant's exhibits 1, 2, and 3 as costs incurred for treatment causally related to his work injury and as costs incurred for reasonable and necessary treatment of that work injury. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

It is concluded that claimant has established that he is entitled to payment of medical charges set forth in claimant's exhibits 1, 2, and 3.

ORDER

THEREFORE, IT IS ORDERED:

That defendants pay claimant’s medical charges set forth in claimant's exhibits 1, 2, and 3, in the amount of five thousand four hundred sixty and 42/100 dollars ($5,460.42). 

That defendants pay costs of this proceeding as the applicable rule and statutes provide. 

That defendants file subsequent reports of injury as this division requires. 

Signed and filed this __24th __ day of July, 2003.

   ________________________






       HELENJEAN M. WALLESER
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