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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

DENNIS FAST,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 1253830

NSK CORPORATION,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

YASUDA FIRE & MARINE,
  :



  :


Insurance Carrier,
  :                   Head Note Nos.: 1802; 1803


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Iowa Code section 85.34(1) provides that healing period runs until (1) the employee has returned to work; (2) it is medically indicated that significant improvement from the injury is not anticipated; or (3) until the employee is medically capable of returning to employment substantially similar to the employment in which the employee was engaged at the time of injury, whichever occurs first.  Contrary to defendants’ argument the third criteria is not merely whether an employee is employable or whether there are other jobs in the area.  Under the third criteria the employee must be medically capable of returning to substantial similar employment.  There may be evidence in the record that there were other employers in the area but this does not mean that the »claimant was medically capable of doing the jobs for those employers or that the employment is substantially similar to the employment »claimant had with the defendant-employer.  

Dennis attempted to return to work in November 2000.  (Transcript, page 186)  His return to work was unsuccessful because he again experienced symptoms.  (Tr., pp. 186-188)  Dennis testified that Dr. Southard told him not to return to work at the plant until it was cleaned up.  (Tr., p. 222)  Dr. Southard also testified that Dennis should not go back into the plant.  (Joint Exhibit 3; Deposition p. 60)  Dr. Southard’s office note of October 13, 1999, stated that there was no test that could be done to determine when Dennis could safely return to the plant.  (Jt. Ex. 7, p. 9; Jt. Ex. 3; Dep., p. 70)  On November 30, 1999, Dr. Southard wrote that it was yet to be seen whether Dennis would be able to tolerate the work place following institution of a new ventilation system.  (Jt. Ex. 3, p. 7)  Dr. Passer was a one-time evaluator.  Dr. Passer does not appear to be a pulmonologist.  (Jt. Ex. 6)  His opinion that Dennis had reached maximum medical improvement as of February 22, 2000, is not consistent with the fact that Dr. Southard thought Dennis would continue to improve while he was not working.  (Jt. Ex. 7, pp. 1, 3, 6, 9)  Dr. Southard is a qualified pulmonologist and a treating physician.  His assessments are therefore preferred where they conflict with Dr. Passer.  The fact that Dr. Southard kept Dennis off work and expected that Dennis could continue to improve rebuts the contention that significant improvement was not expected.  Pulmonary tests performed February 28, 2001, demonstrate that Dennis had improved during his extended period of recuperation.  (Ex. 3, p. 17)  It was not until Dennis attempted to return to work following the installation of the new ventilation system that it was known that medically Dennis would be incapable of working in the work environment.  At that point Dr. Southard did not expect further improvement.  Dennis healing period ended November 1, 2000.  

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 2nd day of May, 2002.
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