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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

AARON REED,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5008763

GROVE MASONRY, INC.,
  :



  :                            A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

COMBINED SPECIALTY INSURANCE
  :

f/k/a VIRGINIA SURETY
  :

COMPANY, INC.,
  :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

The arbitration decision found that the injury to claimant's left foot had not caused any permanent disability other than the foot as of the date of hearing, namely, June 21, 2004.  Disability from compensatory changes of the type described in Kellogg v. Shute and Lewis Coal Co., 256 Iowa 1257, 130 N.W.2d 667 (1964) typically develops gradually over a period of time and the nonexistence at one point in time is not preclusive to compensability if the disability develops later.  If compensatory change subsequently causes additional disability to develop, it is a proper subject for review reopening regardless of whether the additional disability is located in the foot, leg or back.

The deputy correctly ruled that claimant had failed to prove the existence of disability in his right foot or leg.  Not every symptom is of such significance as to constitute a disability.

The deputy correctly denied recovery of costs for the expense of claimant's deposition because the deposition was not received into evidence.


That claimant and defendants shall share equally the costs of the appeal including transcription of the hearing.   Defendants shall pay all other costs.


Signed and filed this 16th  day of August, 2005.

     



                  _______________________________________



                                             
       MICHAEL G. TRIER
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