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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________



  :

DINO ENRIQUEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :   File No. 1184545 

HEINZ,
  :



  :   A R B I T R A T I O N


Employer,
  :



  :      D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration brought by Dino Enriquez, claimant, against his former employer, Heinz U.S.A. and its workers’ compensation insurance carrier, Liberty Mutual Insurance.  Claimant sustained an injury on 

July 17, 1997 which arose out of and in the course of his employment.  


The matter came on for a hearing before the undersigned on March 21, 2000 at Cedar Rapids, Iowa.  

The record consists of testimony of the claimant, Randy Moreno, Jina Hernandez and Terri Irwin; joint exhibits          A-U; and, claimant’s exhibits 1-3.  

ISSUES


The parties have submitted the following issues for resolution:


1.  Whether there is a causal relationship between claimant’s injury and disability.


2.  Whether claimant is entitled to temporary total or healing period benefits, or permanent partial disability benefits.

3.  Whether claimant is entitled to medical benefits, as governed by Iowa Code section 85.27.


4.  Whether defendants are entitled to credit for benefits previously paid, pursuant to Iowa Code section 85.38(2).

5.  Claimant’s workers’ compensation rate.

FINDINGS OF FACT


The undersigned, having reviewed all of the evidence received, finds the following facts:


Claimant, Dino Enriquez, was 28 years old at the time of the hearing.  He was born on May 8, 1971.


Claimant’s educational background includes a ninth grade education.  He earned his general equivalency diploma (GED) in 1991.  Claimant has also studied engineering at Hamilton Technology College.  The work history of claimant consists mainly of medium to heavy work, and includes working at a button factory as a mixer and lugger.  Claimant explained that he had to mix resin and color used to make buttons.  The job required claimant to lift extensively.  He worked 40 hours per week at this job.  During this time, claimant also held a second job at Heinz.  


Claimant began working as a kitchen and cleanup person for the defendant employer on October 15, 1996.  His job duties consisted of making various sauces and soups; lifting bags weighing up to 80 to 100 pounds; putting bags on pallets; working as a cook; and, mixing ingredients from 100 plus pound bags.  


Claimant was injured on July 17, 1997 when he was helping to clean pipes on the ceiling above the cooking area.  He was in a cage or basket, which was picked up by a forklift and raised to the ceiling work area.  Near the end of the shift, he was asked to hang up plastic to catch residue falling from the ceiling.  The cage got caught on a ledge as it was being lowered, the cage fell, and claimant fell on his elbows, back and shoulders.  


He was seen by a physician, but was returned to work.  After attempting to work, claimant asked to leave the plant.  


Medical treatment initially came from W. Catalona, M.D., the company physician.  Claimant was treated for several weeks, and then referred to R. Miller, M.D., who recommended physical therapy and prescription medications for the pain.  Initial complaints from claimant were bilateral elbow pain, abrasions and left shoulder pain.  Dr. Miller indicated that claimant was complaining of pain in the elbows, scapula and mid thoracic spine.  In September of 1997, claimant was diagnosed with ulnar nerve irritation and cubital tunnel bilaterally, contusion of the olecranon bursa with minimal thickening bilaterally, and ongoing complaints of left shoulder and upper back pain with no physical findings noted.  In October of 1997 clicking in the left shoulder was noted which was ultimately felt to be a traumatic rotator cuff tendinitis.  Dr. Miller indicated that claimant’s complaints varied from his left shoulder to right elbow to both shoulders, both elbows and the neck.  Dr. Miller was unable to find objective physical findings to localize the symptoms to a specific area.  He arranged for claimant to be evaluated by the University of Iowa in November of 1997.  (Joint Exhibit B, 1-7)  


Claimant came under the care of several physicians at the University of Iowa, but D. Tearse, M.D., became claimant’s primary treating physician.  During various examinations, it was noted that claimant reported pain in the elbows and left shoulder.  Claimant was referred to the shoulder clinic and was diagnosed with strain and sprain of the trapezius muscle.  It was recommended he undergo physical therapy with ultra sound and phonophoresis and other modalities needed to treat the trapezius muscle.  He was also instructed in stretching and strengthening exercises.  (Jt. Ex. C, pp. 1-4)    


In December of 1997, Dr. Tearse performed surgery on claimant’s left elbow.  The operation consisted of arthroscopy with soft tissue debridement.  During the next four months, claimant followed up with Dr. Tearse at the University of Iowa, and progressed well with the left elbow.  In February of 1998, claimant was released to return to work with a 50 pound weight limitation for lifting and an eight-hour workday.  Dr. Tearse believed those restrictions would be intact for four to six weeks.  The notes also indicate that claimant had been undergoing physical therapy and that he was doing well and was not in a great amount of pain during his rehabilitation.  (Jt. Ex. C, p. 17)


In April of 1998, claimant saw Ernest Found, Jr., M.D., at the University of Iowa.  He assessed mechanical low back pain and recommended claimant continue with a physical therapy program.  Several days later, claimant returned to Dr. Tearse who indicted that claimant’s repetitive work activities were aggravating his elbow problems.  He recommended that claimant avoid work which required any repetitive movement of the upper extremity.  (Jt. Ex. C, pp. 18-19)


In July of 1998, claimant sought treatment from D. Gierlus, D.O., and P. Kammen, M.D.  At this time, claimant was diagnosed with fibromyalgia.  Although Dr. Gierlus indicted it was improbable that claimant’s initial work injury caused fibromyalgia, he later on retracted that and indicated there was a causal connection.  Ultimately, it is unclear what Dr. Kammen diagnosed, although initially she diagnosed fibromyalgia, but later on agreed with Dr. Neiman’s diagnosis of the case.  Dr. Neiman did not diagnose fibromyalgia.  (Jt. Ex. E, pp. 11-13, Jt. Ex. G, pp. 1-26)


In April of 1999, Dr. Kammen recommended claimant undergo a functional capacity evaluation.  


Ultimately, the only opinion Dr. Tearse gave regarding claimant’s left elbow condition was that claimant had reached maximum medical improvement on April 13, 1998.  (He had earlier released claimant to return to work on February 16, 1998.)  There is no impairment rating from Dr. Tearse and there are no work restrictions other than claimant should avoid repetitive work with the upper extremity.  (Jt. Ex. C, p. 27)


The defendants sent claimant to M. Cullen, M.D., for an independent medical evaluation.  Dr. Cullen indicated that claimant had muscular low back pain but he was unable to attribute the complaints of back pain to the work related accident of July 17, 1997.  (Jt. Ex. I, p. 5)


In February of 2000, Dr. Cullen was asked whether a diagnosis of fibromyalgia could be causally related to the industrial accident of July 17, 1997.  He denied that the accident caused fibromyalgia, and offered that the cause of fibromyalgia is unknown.  (Jt. Ex. I, p. 8)


Both Drs. Cullen and Neiman indicated that claimant had sustained a seven percent impairment of the left upper extremity caused by the elbow and the surgical procedure.  (Jt. Ex. I, p. 8; Jt. Ex. J)


An alternate care petition was filed on 

October 12, 1999.  The defendants denied liability at that point.  As a result, they cannot argue that any medical benefits received by claimant after that date were unauthorized by them.

ANALYSIS AND CONCLUSIONS OF LAW


The first issue to be determined is whether claimant is entitled to temporary total or healing period benefits for the dates setout by claimant.  

     Temporary total or temporary partial disability benefits are paid until the injured worker has returned to work, or is medically capable of returning to employment that is substantially similar to the employment in which the worker was engaged at the time of the injury, whichever occurs first.  See, Iowa Code section 85.33.


Claimant has failed to show that any time off of work other than that which he incurred while recovering from the surgery is causally connected to any type of injury he sustained in the accident of July 17, 1997.  As a result, he has failed to carry his burden of proof on this issue, other than entitlement to healing period benefits from December 11, 1997 through February 16, 1998, the date he was released to return to work by Dr. Tearse.


The next issue to be determined is whether claimant sustained an injury to a scheduled member, or to the body as a whole.


The initial medical records, as well as the records from the University of Iowa are most persuasive to the undersigned.  Both sets of records indicate that claimant complained of shoulder and back pain as well as elbow pain.  The only treatment rendered to claimant was to the left elbow.  He however has continued to complain of pain in the back and shoulders.  No physician has given any kind of an impairment rating to the back or shoulder areas.  The only impairment ratings are those from the two IME physicians, and those address the left elbow.  However, since claimant did sustain an injury to the body as a whole as well to the left elbow, an analysis of his industrial disability is warranted.  


Claimant has shown by a preponderance of the evidence that he sustained some permanent disability due to the accident of July 17, 1997.  


He sustained an injury to the body as a whole, as his shoulders and back were involved.  


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


Claimant was 28 years old at the time of the hearing.  He had worked for the defendant employer for approximately six months before he was injured.  Subsequent to the injury, claimant had attendance problems and was ultimately fired from his position with the defendant employer.  


Claimant has some credibility problems.  He was not truthful in his answers to interrogatories, and has some drug and alcohol abuse problems.  Some of the physicians have questioned his subjective complaints in relationship to the objective findings.  


However, claimant did have a physical problem due to the incident which required surgery.  His initial care was not responsive to that particular problem.  


It appears that claimant’s complaints of pain have grown from the date of the injury.  At the hearing, he displayed pain while sitting, standing, and moving.  


The undersigned has relied primarily on the University of Iowa medical records and treatment.  No one at the facility diagnosed fibromyalgia, and all physicians indicted that claimant did not have serious problems to the back or shoulders.  At best, the conditions have been described as strains or sprains.  


Claimant did not have a particularly long recovery from the elbow surgery, and the treating physician did not indicate that claimant had any kind of functional impairment to the left elbow.  

Two IME physicians, however did agree that claimant had some limitation of the left elbow, and each rated it at a seven percent functional impairment rating.  Work restrictions from the treating physician indicate that claimant should not do repetitive work with the upper extremity.


After considering all of the factors of industrial disability it is determined that claimant has sustained a ten percent loss of earning capacity.  


The next issue to be determined is whether claimant should be awarded certain medical benefits under Iowa Code section 85.27.


The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).


Defendants subsequently denied liability on this claim.  The undersigned finds that all of the medical that claimant has received is related to the incident.  Therefore, defendants are ordered to pay all outstanding medical bills.


Defendants are also ordered to designate an authorized treating physician for claimant.  

The next issue to be determined is claimant’s workers’ compensation rate. 

No credible evidence was offered to show the rate claimant argues.  

Defendants’ rate of $196.59 will be used.  

Claimant also asks for penalty benefits. 

Iowa Code section 86.13 permits an award of up to 50 percent of the amount of benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of defendants' delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying payment.  See Stanley v. Wilson Foods Corp., File No. 753405 (App. August 23, 1990); Seydel v. Univ. of Iowa Physical Plant, File No. 818849 (App. November 1, 1989).

Claimant’s claim to any industrial disability benefits is clearly debatable.  The problems began well after the work incident, claimant has credibility problems, and no credible evidence suggests he can no longer perform the majority of the jobs he performed prior to this incident. 

Penalty benefits will not be awarded.  

ORDER


THEREFORE, it is ordered:


That defendants shall pay claimant healing period benefits from December 11, 1997 through February 16, 1998 at the rate of one hundred ninety-six and 59/100 ($196.59) dollars per week.


That defendants shall pay claimant fifty (50) weeks of permanent partial disability benefits at the rate of one hundred ninety-six and 59/100 ($196.59) dollars per week commencing February 17, 1998.


That defendants shall pay accrued benefits in a lump sum, and shall receive credit for benefits previously paid.


That defendants shall pay for medical expenses incurred by claimant, as provided for under Iowa Code section 85.27.


That defendants are entitled to credit for benefits paid under Iowa Code section 85.38(2).


That defendants shall pay interest on the award, as governed by Iowa Code section 85.30.


That defendants shall pay the costs of this action.


That no penalty benefits will be awarded as any entitlement to industrial disability benefits was clearly debatable.


That defendants shall file a claims activity report as required by the agency.


Signed and filed this _____ day of April, 2000.










______________________________






      PATRICIA J. LANTZ




    

DEPUTY WORKERS’ COMPENSATION






       COMMISSIONER    

Copies to:

Mr. Robert Rush

Attorney at Law
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Attorney at Law

600 Union Arcade Bldg.
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