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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CLIFF HEPKER,
  :



  :                        File No. 5020816

Claimant,
  :



  :                    REVIEW REOPENING
vs.

  :



  :                          D E C I S I O N
SECOND INJURY FUND OF IOWA,
  :



  :  
             Head Note No.:  1803

Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Cliff Hepker, has filed a petition in arbitration and seeks workers’ compensation benefits from Second Injury Fund of Iowa, defendant. 
This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on December 16, 2013 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-9 as well as the testimony of the claimant.  

ISSUE

The parties submitted the following issue for determination:

Whether the claimant has sustained a change of condition which warrants an increase in permanent disability.
FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:
The claimant at the time the hearing was 41 years old.  Claimant has a ninth grade education and no additional skilled training.  The claimant's work experience consists solely of unskilled manual labor.  The claimant sustained an injury to his right hand on August 1, 2005 resulting in a broken right wrist.  He sustained an injury to his left leg on October 20, 2005 when he was driving a forklift pushing product and sustained a crush injury to his left leg. 

In an arbitration decision issued on January 7, 2008 the claimant was found 75 percent industrially disabled and entitled to 375 weeks of permanent partial disability benefits from the Second Injury Fund of Iowa.  The Fund was given a total credit of 65.5 weeks.  At the time of the arbitration hearing the claimant contended that he was permanently and totally disabled:

Claimant contends that he is permanently and totally disabled because the injuries have resulted in restrictions which prevent him from performing work within his experience, training, education, intelligence, and physical capabilities.  Claimant has conducted a job search where he has so far been unsuccessful in finding employment.  However, claimant acknowledged that he would be able to perform work as a fork-lift driver and a bobcat operator and further that he could perform restaurant work he has done in the past.  It is concluded therefore claimant has not established his entitlement to permanent total disability.

(Exhibit 5, page 25)

Since the arbitration decision the claimant has sought work.  He testified that he has applied for 60 to 80 jobs.  Claimant has also contacted the Iowa Vocational Relocation Services for vocational assistance.  He routinely visits the Ottumwa office of Iowa Workforce Development and looks online for job postings.  Claimant also made direct contacts for unemployment.  However, the only work he was able to obtain was a job washing walls to prepare for painting.  He found this job in October 2013 but was only able to work for three hours because of pain.  The job required him to go up and down a ladder, which caused him pain.  On November 12, 2013 the claimant underwent a functional capacity evaluation performed by Mark Blankespoor, P.T.
Mr. Blankespoor noted significant deficits:

Significant Deficits:

1) Lifting/carrying

2) Pushing/pulling

3) Positional tasks – elevated work, forward bending, trunk rotation, kneeling, crouching, squatting and crawling

4) Stair/step ladder climbing

5) Right upper extremity grip and pinch strength

6) Right upper extremity coordination

(Ex. 3, p. 10)

Mr. Blankespoor recommended that the claimant limit his physical activities to the light category of work with lifting up to 25 pounds on a rare basis and up to 15 pounds on an occasional basis.  On November 14, 2013 vocational specialist Phil Davis, M.S. issued a report regarding the claimant's vocational capabilities after review of the functional capacity evaluation; claimant’s job search; claimant’s answers to interrogatories; the arbitration decision issued January 7, 2008; the medical records of Donald Berg, M.D. dated November 2, 2006 and the medical records of Arnis Grundberg, M.D. for October 2007.

Based upon his review of this information Mr. Davis concludes the claimant is unable to obtain gainful competitive employment in the general labor market where he resides.

The claimant has difficulty sleeping and notes that this is becoming worse.  The claimant has difficulty getting in and out of a car.  He cannot carry a laundry basket.  He is no longer able to go on walks with his girlfriend because he cannot walk up the levee to the public walking path.
REASONING AND CONCLUSIONS OF LAW

The issue in this case is whether the claimant has sustained a change of condition which warrants an increase in permanent disability.

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978). The Supreme Court has ruled that a claimant does not need to prove that the change in condition was not contemplated at the time of the original decision. Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009).
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

At the time of the arbitration decision there was recognition that the claimant had sustained significant deficits that would limit his ability to return to gainful employment.  However, there was an expectation that the claimant would be able to find some employment.  In the five years since that decision was issued the claimant has sought employment unsuccessfully.  The credibility of that work search has not been challenged on this record.  The opinion of the claimant's expert that the claimant is unemployable is also not disputed.  The record establishes that the claimant has substantial physical limitations and virtually no transferable skills for employment within those limitations.  There can be no doubt that this condition is related to the work injury.  The claimant is permanently and totally disabled.
ORDER

THEREFORE, IT IS ORDERED:
Defendant Second Injury Fund of Iowa shall pay claimant benefits for permanent total disability at the weekly rate of two-hundred eighty-six and 97/100 dollars ($286.97).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.  

Defendant shall receive credit for benefits previously paid. 
Signed and filed this ____21st_______ day of January, 2014.

[image: image1.jpg]Ry (o



         

Copies To:

Randall Schueller

Attorney at Law

1311 – 50th St.
West Des Moines,  IA  50266

randy@loneylaw.com
Julie A. Burger
Assistant Attorney General

Special Litigation

Hoover State Office Bldg.

Des Moines, IA  50319-0106

jburger@ag.state.ia.us
RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER
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