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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LINAMARIE TABER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 5014905

GO GETTER MAINTENANCE,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

ACUITY,
  :



  :


Insurance Carrier,
  :                               HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the “alternate medical care” rule, is invoked by claimant, LinaMarie Taber.  


The alternate medical care claim came for telephone hearing on March 28, 2005.  The proceedings were recorded via audiotape, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code section 17A.19.  


The record consists of claimant’s exhibits 1 through 3 and defendants’ exhibits A through F.  No testimony was received.
ISSUE


The sole issue presented for resolution is whether claimant is entitled to an award of alternate medical care, specifically follow-up treatment and diagnostic evaluation by Chad Abernathey M.D.

FINDINGS OF FACT


LinaMarie Taber, claimant, sustained a low back injury on July 21, 2004, when she slipped and fell at work.  Despite conservative care, claimant continues to have complaints of symptoms in her low back.


A chronology of claimant’s medical history contained in the submitted medical reports indicate that claimant was initially treated by her primary care physician, David Kirkle, M.D., in July and August 2004.  Dr. Kirkle’s diagnosis was acute lumbar strain/contusion.  A bone scan to determine whether there was a L2 compression fracture present was negative.  On August 11, 2004, Dr. Kirkle found on examination claimant had decreased range of motion of the shoulder and low back.  The plan was to obtain x-rays of the right shoulder and an EMG of the right leg for radicular changes.  Dr. Kirkle prescribed pain medications, moist heat, physical therapy and work restrictions.  


Claimant was seen by chiropractor Bradley Brooks, D.C. for further evaluation.  Dr. Brooks initially found on August 24, 2004, that claimant did not have profound muscle spasm.  Claimant was quite guarded with all movement.  Any aggressive form of physical medicine seemed to elicit worsened pain.  Claimant returned on August 26, 2004, noting she was in considerable pain.  Dr. Brooks wanted another referral from Dr. Kirkle before he would treat claimant again.


MRI results of August 23, 2004, showed a bulging disc at all lumber levels and facet osteophytes.  No disc herniations were seen.  An EMG performed by Brian Sires, M.D. showed a mild acute L5 lumbar radiculopathy.


On August 26, 2004, Dr. Kirkle found claimant to have a resolved contusion.  His diagnosis was that claimant was suffering from arthritic problems exacerbated by her fall.  Claimant was prescribed Zoloft and instructed to continue with physical therapy and restrictions.  Dr. Kirkle referred claimant to a rehabilitation specialist and suggested she change jobs.


On September 20, 2004, rehabilitation specialist, Barbara Malicka-Rozek, M.D., examined claimant.  Dr. Malicka-Rozek’s diagnosis was degenerative changes in the lumbar spine, sacroiliac joint, and hip as well as mild L5 radiculopathy.  She also felt claimant was depressed at that time.  Dr. Malicka-Rozek continued physical therapy and told claimant she “should enjoy life.”  Claimant returned on October 18, 2004, complaining of difficulty with ambulation.  She requested a scooter.   Dr. Malicka-Rozek’s examination was unchanged.  She prescribed Celebrex and Celexa and felt claimant should quit her job and “take better care of herself.”


Dr. Kirkle rendered an impairment rating of five percent to the body as a whole and imposed a permanent weight restriction of 20 pounds.  Dr. Kirkle recommended claimant should not do janitorial work any longer.  Claimant was found to be at maximum medical improvement (MMI) on November 23, 2004.


On January 10, 2005, Dr. Abernathey was asked for a neurosurgical opinion in this matter.  Dr. Abernathey did not recommend an aggressive neurosurgical stance based upon claimant’s current diagnostic studies.  He recommended claimant undergo further additional MRI with oblique and axial images to better delineate the pertinent anatomy.  From there Dr. Abernathey would make further neurosurgical recommendations, if any.


On January 21, 2005, defendants retained Kenneth McMains, M.D. to perform an independent medical examination (IME) of claimant.  Dr. McMains concurred with Dr. Kirkle’s five percent impairment rating, having changed his opinion from an earlier finding of no impairment.  Dr. McMains found that claimant’s right leg radiculopathy was more pronounced post-injury which was a material change in claimant’s base line status.  Dr. McMains opined that claimant had reached MMI and should have no further need for medical care in the foreseeable future as a result of the aggravation to her low back and resulting sequelae.


Dr. Kirkle authored a letter of his opinions to claimant’s counsel on January 27, 2005.  Dr. Kirkle believed claimant was at MMI status and restated his earlier finding of a five percent impairment rating.  Dr. Kirkle stated he believed claimant’s continued pain was due to her arthritic condition with some aggravation from her work injury.


On February 17, 2005, claimant was seen by Nate Brady, M.D. for an IME.  Claimant relayed to Dr. Brady that Dr. Abernathey desired to perform further diagnostic testing.  Dr. Brady did not feel claimant was at MMI at that time due to a combination of severe low back pain and subjective foot drop.  In regards to an impairment rating and restrictions, Dr. Brady deferred to Dr. Abernathey, stating, “If he [Dr. Abernathey] is able to find anything on further imaging, that is something we should find out prior to giving her permanent impairment rating and restrictions.” However, Dr. Brady further stated, “No matter what, I do think there is quite a bit of musculoskeletal pain here that would not go away with the surgery.”  (Exhibit 3)

CONCLUSIONS OF LAW

Iowa Code section 85.27 provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening, June 17, 1986).

The employee has the burden of proving the authorized care is unreasonable and what is reasonable is a question of fact.  Long at 123.  The determination will be based on what is reasonably necessary not on what is desired by the employee.  Id. at 124.

Based upon the February 17, 2005 medical report of Nate Brady, M.D., claimant seeks authorization for repeat diagnostic testing of her low back pain and follow-up with Dr. Abernathey to determine if she is a candidate for surgical intervention.  Defendants deny authorization asserting that to date, claimant has undergone a MRI, bone scan and EMG all of which have shown no indication for surgery.  

The record establishes that defendant-employer has offered claimant several different physicians, diagnostic and curative care and treatment in an attempt to resolve the aggravation to her low back pain as a result of her fall.  Claimant’s primary care physician, Dr. Kirkle found claimant at MMI on November 23, 2004, and rendered a five percent impairment rating.  Dr. McMains concurred with Dr. Kirkle’s findings.  All of the physicians involved in claimant’s care have opined that she has chronic, arthritic low back pain which was aggravated by her fall at work.  Claimant’s own IME physician doubts any further MRI testing will yield results indicative of surgical intervention.

The defendant-employer has offered claimant reasonable and substantial treatment for her aggravation.  Claimant continues to have low back pain symptoms.  It is unclear how much of her pain is attributable to her chronic arthritic condition or the aggravation.  There has been no evidence that further diagnostic testing will change the course of claimant’s treatment or condition.   It is concluded that claimant has not met her burden of proving that further work-up by Dr. Abernathey is reasonably necessary for treatment of the aggravation of her chronic low back pain.  
ORDER 


THEREFORE, IT IS ORDERED:


That claimant’s petition for alternate medical care is denied. 

Signed and filed this ____30th_____ day of March, 2005.

   ________________________







ANNE M. GARRISON






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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