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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARK HEEFNER,
  :



  :                          File No. 5030845

Claimant,
  :



  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
SECOND INJURY FUND OF IOWA,
  :



  : 


Defendant.
  :                     Head Note No.:  3200
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Mark Heefner, filed a petition in arbitration seeking workers’ compensation benefits from Second Injury Fund of Iowa (the Fund), as defendant, as a result of an alleged injury sustained on August 25, 2008.  This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Erica J. Fitch (f/k/a Erica J. Elliott), on March 27, 2012, in Cedar Rapids, Iowa.  The record in this case consists of claimant’s exhibits 1 through 10, defendant’s exhibits A through E, and the testimony of the claimant.  The parties submitted post-hearing briefs, the matter being fully submitted on April 13, 2012.
ISSUES

The parties submitted the following issues for determination:
1. Whether claimant is entitled to Second Injury Fund benefits; and if so, the amount of benefits; and
2. The extent of defendant’s entitlement to credit under Iowa Code section 85.64. 

The stipulations of the parties in the hearing report are incorporated by reference in this decision.  
FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Claimant’s testimony was consistent, his demeanor was good, and his body position and eye contact were indicative of a truthful witness.  Claimant is found credible.
Claimant was 35 years of age at the time of hearing.  Claimant is a lifelong resident of Cedar Rapids, Iowa, and graduated high school in 1995.  He has no postsecondary education.  While in high school, claimant worked busing tables, in concrete construction, in a fast food restaurant, and as farm help.  Following graduation, claimant worked as a car dealership lot attendant and building fences; he began work for Linn County, Iowa, (Linn County) in 2001.  (Claimant’s testimony)  

On July 1, 1998, while employed in fence construction, a coworker accidentally shot claimant in the right knee with a nail gun.  (Exhibit A, page 3)  Claimant was transported to the University of Iowa Hospitals and Clinics and was evaluated by Dr. Tearse, who surgically removed the nail.  (Claimant’s testimony)  Following a course of treatment, Rick Garrels, M.D., placed claimant at maximum medical improvement effective June 3, 1999.  (Ex. 8, p. 2)  

On June 14, 1999, Dr. Garrels opined claimant sustained total impairment of 9 percent whole person, attributed as follows: 7 percent whole person impairment due to a resultant mild antalgic gait and 2 percent whole person due to patellofemoral pain and crepitation.  Dr. Garrels imposed work restrictions of avoidance of repetitive stair and ladder climbing, no lifting greater than 50 pounds, avoidance of prolonged walking, and no squatting.  (Ex. 8, p. 1; Ex. A, p. 6)  Shortly thereafter, Dr. Garrels reevaluated claimant’s permanent impairment and determined the proper method of evaluation was based upon the underlying etiology of patellofemoral arthritis.  On this basis, Dr. Garrels opined a permanent impairment of 10 percent right lower extremity.  (Ex. 8, p. 2; Ex. A, p. 7)  Claimant’s former employer and workers’ compensation carrier made payment of 22 weeks of permanent partial disability benefits, representing Dr. Garrels’ impairment rating of 10 percent right lower extremity.  (Ex. A, p. 4, 36)

In April 2000, claimant was evaluated by neurologist, Richard Neiman, M.D.  Following examination, Dr. Neiman opined claimant sustained a total permanent impairment of 10 percent whole person as a result of the right knee patella injury, attributed as follows: 7 percent whole person due to a mild gait derangement with antalgic gait and 3 percent whole person secondary to atrophy of the right leg muscles.  (Ex. E, p. 67)  Dr. Neiman also noted restrictions, including functional limitations with repetitive bending of the right knee; difficulty climbing ladders, stairs, squatting, and crouching; no lifting greater than 30 pounds; no prolonged walking greater than 15 minutes per hour; and avoidance of extreme temperatures, if possible.  Dr. Neiman also noted claimant’s high potential for development of degenerative arthritis of the right knee.  (Ex. E, p. 67)  

Thereafter, claimant and his former employer and insurance carrier filed an original notice and petition and order for full commutation of claimant’s indemnity benefits.  By that document, the parties stipulated claimant sustained a permanent disability of 16 percent whole person, entitling claimant to 80 weeks of permanent partial disability benefits.  (Ex. A, pp. 32, 36, 38)  Claimant testified his right leg never returned to its pre-injury condition and he continues to suffer with ongoing problems with the right leg.  (Claimant’s testimony) 

Claimant began work for non-party employer, Linn County, in April 2001 as a custodian.  Claimant then obtained the position of roadside vegetation management aide and in July 2002, the position of light equipment operator.  (Claimant’s testimony; Ex. C, p. 47)  Linn County’s job description requires light equipment operators to operate light and moderate automotive equipment and perform various manual tasks such as working as a flagman, repairing road signs, and minor servicing of equipment.  (Ex. D, pp. 51-52)  Claimant testified he worked upon secondary roads, operating equipment and performing miscellaneous grounds work such as filling potholes, cutting trees, and digging culverts.  (Claimant’s testimony)  In 2004, claimant injured his left knee when a tree he cut down fell upon him.  (Claimant’s testimony; Ex. 1, p. 7)  
On May 9, 2005, claimant presented to Jeffrey Westpheling, M.D., with complaints of right shoulder pain and clicking of the left knee.  Claimant reported experiencing a loud click of the left knee, without pain, on April 30, 2005 while bending down to lift a dump truck tailgate at work.  From this time forward, claimant reported continued clicking of the left knee with attempts to flex or fully extend the knee.  Claimant also reported occasional swelling of the left knee after a day’s work, which resolved with rest.  Following examination, Dr. Westpheling assessed a left knee click, potentially due to a loose body in the knee joint or possible meniscal injury.  Due to claimant’s lack of pain, Dr. Westpheling indicated no treatment was necessary for the left knee condition.  Dr. Westpheling also assessed right shoulder pain likely due to tendinitis of the supraspinatus and short head of the biceps tendon and imposed a work restriction of no lifting or forceful pushing or pulling greater 40 pounds with the right arm.  (Ex. 2, pp. 1-3)

Claimant returned to Dr. Westpheling on May 16, 2005 and reported lessened clicking of the left knee, but occasional discomfort and swelling.  Dr. Westpheling assessed left knee arthralgias and ordered an MRI of the left knee.  (Ex. 2, pp. 4-5)  Claimant underwent the MRI on May 25, 2005.  Radiologist, David Burdette, M.D., opined it revealed a small partial thickness defect of the articular cartilage of the medial femoral condyle, posteriorly and centrally.  Dr. Burdette also indicated he suspected an associated loose body in the joint, yet such a finding was not localized on the MRI study.  (Ex. 3, pp. 1-2)

On May 27, 2005, claimant returned to Dr. Westpheling with complaints of continued pain and clicking of the left knee.  Dr. Westpheling opined claimant’s MRI revealed some cartilage thinning, but no identified loose body.  Due to continued symptoms, Dr. Westpheling referred claimant for orthopedic evaluation with Dr. MacMenamin.  (Ex. 2, pp. 6-9)

Claimant presented to Hugh MacMenamin, M.D., on June 6, 2005.  Following examination, Dr. MacMenamin assessed a possible meniscus tear and/or possible articular surface injury of the left knee.  He recommended a diagnostic arthroscopy.  (Ex. 5, pp. 1-2)  Dr. MacMenamin performed a left knee arthroscopy and shaving of the medial femoral condyle with abrasion arthroplasty of the medial femoral condyle on July 13, 2005.  (Ex. 4, p. 2)  On July 16, 2005, claimant returned to Dr. MacMenamin for follow-up post-arthroscopy; Dr. MacMenamin opined claimant suffered from a medial femoral condyle full-thickness erosive articular surface change.  Claimant was advised to remain off work, continue use of Lortab, and wean himself from crutches.  (Ex. 5, p. 3)  

On August 2, 2005, Dr. MacMenamin recommended a course of physical therapy.  (Ex. 5, p. 3)  At physical therapy on August 15, 2005, claimant was fitted with a knee sleeve.  (Ex. 7, p. 6)  Dr. MacMenamin released claimant to return to work beginning August 22, 2005, with restrictions on bending, squatting, and a 30-pound maximum lift.  (Ex. 5, p. 3)  In early September, Dr. MacMenamin also imposed limitations against walking on uneven ground.  (Ex. 5, p. 4)  Dr. MacMenamin released claimant to return to work full duty on September 29, 2005, with a sole restriction of avoidance of pushing a vehicle clutch with the left leg.  (Ex. 5, p. 5)  Claimant testified he returned to work gradually, yet continued to suffer with complaints.  (Claimant’s testimony)

Claimant returned to Dr. MacMenamin on December 15, 2005, reporting overall improvement in symptoms.  Dr. MacMenamin ordered an MRI to evaluate the quality of left knee cartilage and raised the possibility of cartilage transplantation or an OATS procedure.  He also imposed a maximum 30-pound lifting restriction.  (Ex. 5, p. 6)  A January 10, 2006 MRI of left knee revealed a focal full thickness articular cartilage defect of the medial femoral condyle.  (Ex. 3, pp. 3-4)  Following review of the MRI, Dr. MacMenamin opined the MRI revealed a focal full thickness articular defect and referred claimant for evaluation with Dr. Hart.  (Ex. 5, p. 6)

On February 3, 2006, claimant sought evaluation with David Hart, M.D.  Dr. Hart diagnosed a left knee chondral defect and recommended an OATS procedure.  Dr. Hart imposed work restrictions of a maximum lift of 35 pounds and no cutting of large trees.  (Ex. 5, pp. 7, 10)  Dr. Hart performed left knee surgical intervention consisting of arthroscopic synovectomy with debridement and an OATS (osteochondral autologous transverse system) procedure on April 25, 2006.  (Ex. 5, p. 10)  Following surgery, Dr. Hart prescribed Percocet, recommended physical therapy and limited weight bearing, and removed claimant from work.  (Ex. 5, pp. 10, 12)  Dr. Hart released claimant to return to work effective August 21, 2006, driving an automatic transmission and performing light cleaning with a maximum lift of 40 pounds and limited squatting, climbing and kneeling, but no power washing, driving a clutch, walking in ditches, or flagman work.  (Ex. 5, pp. 15-16)

Following examination on October 16, 2006, Dr. Hart described claimant as “doing really well” after making great progress in physical therapy.  He expressed belief claimant had maximized physical therapy and released claimant to return to work without restrictions on October 17, 2006.  The only caveat to this release was to allow for breaks as needed to deal with fatigue.  (Ex. 5, p. 15) 

In April 2007, claimant obtained the position of heavy equipment operator for Linn County.  (Ex. C, p. 47)  Linn County’s job description requires heavy equipment operators to operate heavy equipment and when required, perform minor service tasks and unskilled labor.  (Ex. D, pp. 53-54)

On July 16, 2007, claimant presented to Dr. Hart for purposes of an impairment evaluation.  Claimant reported continued aching pain of the left knee, a limp which worsened throughout the day, a clicking sensation in the knee, and increased pain with short arc leg extensions.  To treat these symptoms, claimant advised he used Advil three to four times per day.  Following examination and standing x-rays, Dr. Hart opined claimant sustained a permanent impairment of 5 percent left lower extremity and did not require permanent restrictions.  (Ex. 5, pp. 17-18)  

On May 23, 2008, claimant presented to David Tearse, M.D.  Claimant reported developing “crunching” of the left knee approximately five months post-OATS procedure, especially prevalent with kneeling.  Claimant indicated he was released to full duty approximately six months following the OATS procedure, but continued to suffer with “persistent pain and crepitus ever since.”  Pain interfered with running and claimant reported occasional swelling, but no true instability of the left knee.  Following x-rays and examination, Dr. Tearse assessed persistent left knee pain and mechanical symptoms following a full thickness cartilage defect and subsequent OATS procedure.  He recommended an MRI of the left knee.  (Ex. 6, p. 1)  Following the MRI, Dr. Tearse recommended arthroscopic intervention.  (Ex. 6, p. 1)  Dr. Tearse performed a left knee arthroscopy on August 25, 2008, including debridement of the medial femoral condyle and carticel biopsy.  (Ex. 3, pp. 5-6)  

On September 5, 2008, Dr. Tearse evaluated claimant and recommended a resurfacing procedure.  Claimant was released to return to work under restrictions against bending, crawling, kneeling, squatting, stooping, and twisting; limited standing and walking; no lifting; avoidance of uneven ground; and no driving of clutched vehicles.  (Ex. 6, pp. 2-3)  Dr. Tearse performed a left knee autologous chondrocyte implantation of the medial femoral condyle on October 27, 2008.  (Ex. 3, pp. 7-8)  Following surgery, Dr. Tearse removed claimant from work.  (Ex. 6, p. 4)  

On December 9, 2008, Dr. Tearse recommended physical therapy, a home exercise program, and weaning from crutches, and released claimant to return to work under restrictions.  Restrictions limited claimant to sedentary work or desk duty, with no twisting, pivoting, crawling, kneeling, or squatting, and limited standing and walking.  (Ex. 6, p. 5)  In January 2009, Dr. Tearse recommended continued physical therapy and the addition of pool therapy, prescribed Tramadol, and ordered an unloader brace per the recommendation of claimant’s physical therapist.  Dr. Tearse imposed restrictions, requiring claimant to wear his knee brace while working and sedentary duty only, including avoidance of crawling, kneeling, squatting, twisting, and pivoting; limited standing, walking, and climbing; and only driving equipment without clutches.  (Ex. 6, pp. 7-8; Ex. 7, pp. 10-11)  On February 10, 2009, Dr. Tearse noted claimant was making steady progress with excellent range of motion, no significant mechanical symptoms, and good quadriceps tone with slight atrophy.  Claimant reported improvement with use of his brace.  Dr. Tearse recommended continued physical therapy with the addition of pool therapy, continued use of the knee brace while working, continuation of work restrictions, and use of Tramadol.  (Ex. 6, pp. 10-11)

Following examination on April 28, 2009, Dr. Tearse placed claimant at maximum medical improvement.  He noted claimant was doing “very well,” no longer wore the knee brace, and was tolerating work well.  Claimant denied pain, swelling, or catching, but reported some continued popping.  Dr. Tearse recommended continued home exercises and imposed no restrictions on claimant’s work duties.  (Ex. 6, pp. 14-15)
On July 21, 2010, claimant presented to physiatrist, Farid Manshadi, M.D., for independent medical evaluation.  Dr. Manshadi issued his opinions in a report dated January 28, 2011.  Claimant reported he sought evaluation with Dr. Tearse in May 2008 due to continued left-sided knee pain with working.  Dr. Manshadi noted claimant underwent repeat arthroscopic surgery with debridement of the medial femoral condyle and carticel biopsy in August 2008 and a left knee autologous chondrocyte implantation of the medial femoral condyle in October 2008.  Claimant reported continued symptoms, including pain of the medial knee joint, worse with walking up stairs and slopes; the inability to play golf or bowl; and acceptable engagement in activities of daily living, with the exception of chores being more time consuming due to knee pain.  Claimant advised Dr. Manshadi he was told he may eventually require a knee replacement.  (Ex. 1, p. 8)
Following records review, history, and examination, Dr. Manshadi assessed:
1. Residual right-sided knee pain with a history of work injury in 1998 
2. Residual left-sided knee pain with a mildly antalgic gait, status post three surgeries involving the left knee 
(Ex. 1, p. 9)

Dr. Manshadi restated Dr. Neiman’s previously-opined impairment of 10 percent whole person following the right-sided nail gun incident in 1998.  He noted claimant continued to suffer with right knee pain.  Dr. Manshadi opined claimant may use the right knee “as tolerated.”  (Ex. 1, p. 9)

Dr. Manshadi restated Dr. Tearse’s previously-opined permanent impairment of 5 percent left lower extremity following left knee surgeries.  Dr. Manshadi opined an additional 2 percent whole person impairment was warranted due to chronic pain of the left knee.  He recommended permanent restrictions of avoidance of prolonged standing or walking, repetitious use of stairs, or uneven surfaces.  Dr. Manshadi opined claimant would likely require future treatment of the left knee, with a partial or total knee replacement remaining a possibility.  (Ex. 1, p. 10)

Claimant returned to Dr. Tearse on September 24, 2010.  Claimant reported developing popping approximately two weeks prior, sharp pain with squatting, and some aching and throbbing.  Dr. Tearse recommended claimant wear his knee brace and placed claimant on light duty seated work, with no squatting and avoidance of prolonged standing, walking, and work on uneven ground.  On October 11, 2010, Dr. Tearse also recommended use of a lateral heel wedge.  (Ex. 6, pp. 16-18)

On November 22, 2010, Dr. Tearse placed claimant at maximum medical improvement (MMI) and recommended claimant continue a low-impact exercise program and wear the heel wedge and brace as needed.  Dr. Tearse did not impose permanent work restrictions.  (Ex. 6, p. 21)  Dr. Tearse thereafter authored a letter opining claimant sustained a 5 percent left lower extremity or 2 percent whole person impairment.  (Ex. 6, p. 29)  

Claimant returned to Dr. Westpheling on March 24, 2011 for evaluation of left knee pain.  Claimant reported patching blacktop at work when his left knee “gave out,” resulting in pain and swelling.  (Ex. 2, p. 12)  Dr. Westpheling prescribed Naprosyn and imposed work restrictions pending evaluation by Dr. Tearse.  Restrictions consisted of a maximum lift of 10 pounds; alternation of walking, standing, and sitting as tolerated; no climbing of ladders; occasional use of stairs; and no work on uneven ground.  (Ex. 2, pp. 11-12)

Claimant presented to Dr. Tearse on April 15, 2011.  Following examination and x-rays, Dr. Tearse assessed an exacerbation of claimant’s left knee chondral injury.  He recommended continued used of the heel wedge and adjustment of claimant’s knee brace.  Dr. Tearse ordered an MRI of the left knee and imposed work restrictions of avoidance of forceful pushing and limited walking on uneven surfaces.  (Ex. 6, pp. 22, 24)

At a follow-up appointment on May 3, 2011, Dr. Tearse reviewed claimant’s MRI and opined it revealed some thinning of the articular cartilage over the medial femoral condyle, but no definitive evidence of a loose fragment or acute injury.  Dr. Tearse referred claimant to physical therapy and imposed work restrictions of avoidance of pushing, limited walking on uneven surfaces, and the requirement to wear the knee brace while working and upon uneven ground.  (Ex. 6, pp. 23, 25, 27)

On May 31, 2011, claimant returned to Dr. Tearse and reported improved flexibility and strength with physical therapy and use of the knee brace.  Dr. Tearse released claimant from care, following completion of an additional four weeks of physical therapy.  He released claimant to return to work without restrictions, but recommended claimant wear his knee brace with any risky activities.  (Ex. 6, pp. 27-28)

On March 26, 2012, the attorney for Linn County authored email correspondence to counsel for the Fund, stating:

[I]t sounds like Linn County will be agreeing to an injury date of 8/25/08 and a 5% left lower extremity for 11 weeks....  

Just to clarify—[claimant] had an injury date of 4/23/05 originally and the first go-round of surgeries resulted in a 5% rating on the left leg being paid in August of 07.  He had another go round with Dr. Tearse in 2008 and the first surgery of 8/25/08 is the one [claimant’s counsel] claimed as a cumulative date.  Dr. Tearse did not give any additional impairment, only agreed that 5% was still appropriate.  There was additional PT, etc. and, for some reason, Linn County requested [Dr.] Tearse to provide a formal impairment rating in January of 2011, which he did and gave the 5% -- Linn County’s position is that is just re-affirming the 5% previously given by Dr. Hart.  The 5% Linn County is agreeing to now is based on Dr. Manshadi’s findings.

(Ex. B, p. 43)


Claimant and Linn County completed settlement documents on March 27, 2012.  By way of this agreement for settlement, claimant and Linn County stipulated claimant sustained an injury on August 25, 2008 which arose out of and in the course of employment.  As a result of that stipulated injury, claimant and employer stipulated claimant sustained a permanent impairment of 5 percent left lower extremity, entitling claimant to 11 weeks of permanent partial disability benefits.  (Ex. 10)  Settlement documents were approved by the Division of Workers’ Compensation on April 2, 2012. 

Claimant testified he continues to suffer with pain in his bilateral lower extremities.  Left knee pain occurs daily, whereas right knee pain is brought on by activity and overcompensating for the left knee.  Symptoms include pain, numbness of the front of the left knee, weakness of the bilateral legs, decreased range of motion, numbness with prolonged driving, and aching with standing and during winter months.  Claimant testified he is able to walk on even ground, but is unable to pull while walking backwards due to pain.  He is unable to squat, avoids climbing due to discomfort, and is able to kneel only upon the right leg.  Claimant testified he is able to lift objects located at chest level, but asks assistance from coworkers with lifting from the ground.  Due to difficulties pressing the clutch, claimant drives only automatic transmission vehicles.  (Claimant’s testimony)
Claimant testified he continues to wear his left knee unloader brace with activities such as walking or using the snowblower.  As a heavy equipment operator, claimant testified he is no longer required to perform as much physical labor.  Claimant carries his unloader brace to work, in case he is required to perform physical labor.  In the event he develops symptoms at work, claimant treats with use of ice packs and pain medications.  Claimant testified he has a prescription for Tramadol, but prefers to use ibuprofen or Tylenol while at work.  Following a difficult work day, claimant testified he soaks his knee in a hot bath, performs stretches, and uses ice and Tramadol.  Claimant testified he uses Tramadol daily.  (Claimant’s testimony)
CONCLUSIONS OF LAW

The threshold issue for determination is whether claimant is entitled to Second Injury Fund benefits and, if so, the amount of benefits.  In order to so determine, claimant must establish he sustained first and second qualifying losses under the Second Injury Compensation Act.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978);Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Based upon the facts before the undersigned, it is determined claimant has not met all three elements which trigger entitlement to compensation under the Second Injury Compensation Act.  Claimant alleges he sustained an injury to his left knee with a date of injury of August 25, 2008.  It is undisputed claimant underwent surgery upon his left knee on that date.  Therefore, claimant did not present to work on that date and could not have suffered a work-related traumatic injury on that date.  At evidentiary hearing, claimant’s counsel argued the August 25, 2008 date represented the manifestation date for a cumulative injury.  However, such a cumulative injury was never pleaded by claimant.  

In the event claimant had pleaded a cumulative injury manifesting on August 25, 2008, the undersigned would yet determine this injury did not trigger Second Injury Fund liability.  Claimant sustained a left knee injury in April 2005 and received substantial medical treatment for that injury, including a left knee arthroscopy and shaving of the medial femoral condyle with abrasion arthroplasty of the medial femoral condyle, performed by Dr. MacMenamin on July 13, 2005, and left knee surgical intervention consisting of arthroscopic synovectomy with debridement and an OATS procedure, performed by Dr. Hart on April 25, 2006.  Linn County made payment of permanent partial disability benefits resulting from this injury.  

While it is conceivable for an individual to suffer a cumulative injury to his knee following such a course of treatment, the undersigned does not believe the facts presented in this matter support such a determination.  When claimant presented to Dr. Tearse in May 2008, he did not complain of newly-developed or substantially worsened symptoms.  Rather, claimant indicated he developed a crunching sensation of the left knee within five months of undergoing the OATS procedure and prior to receiving a full duty work release.  Thereafter, as summarized by Dr. Tearse, claimant continued to suffer with “persistent pain and crepitus ever since.”  Dr. Tearse went so far as to assess persistent left knee pain and mechanical symptoms following a full thickness cartilage defect and subsequent OATS procedure.  This opinion causally relates claimant’s symptoms at the time of evaluation in May 2008 to the 2005 left knee injury and subsequent surgical intervention.  The record is devoid of medical opinions contradicting this opinion, as no provider has opined claimant sustained a cumulative injury or a material aggravation, acceleration, worsening, or lighting up, of the previous left knee condition.  

It is determined claimant has failed to establish a compensable work-related injury sustained on August 25, 2008.  Rather, claimant’s symptoms which triggered the need for additional surgical intervention on August 25, 2008 and October 27, 2008 appear causally related to the previous 2005 left knee injury.  While claimant and Linn County entered into an agreement for settlement stipulating claimant sustained an injury arising out of and in the course of employment on August 25, 2008, this agreement is not binding upon the Fund.  The interests of the Fund and Linn County are clearly at odds, as each would seek to limit their own liability for claimant’s condition.  The stipulation of claimant and Linn County regarding the occurrence of a work-related injury on August 25, 2008 is not binding upon the Fund and is insufficient to counter the evidence demonstrating claimant’s left knee condition is a continuation of his prior left knee injury of 2005.

As it has been determined claimant failed to establish a second qualifying loss for purposes of imposition of Second Injury Fund liability, consideration of further issues presented is unnecessary, as moot.  

ORDER

THEREFORE, IT IS ORDERED:

Claimant shall take nothing from these proceedings. 

Costs are taxed to claimant pursuant to 876 IAC 4.33.  

Signed and filed this ___5th _______ day of February, 2013.
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       ERICA J. FITCH (ELLIOTT)
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