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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BARBARA J. RUSH,
  :



  :
      File Nos. 5000291; 5000292

Claimant,
  :



  :

vs.

  :



  :                
OAKLAND FOOD CORPORATION,
  :



  :                R E V I E W – R E O P E N I N G

Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FEDERAL INSURANCE COMPANY,
  :



  :
Head Note Nos.:  1108.50; 1402;

Insurance Carrier,
  :

                   2403; 2701

Defendants.
  :                 

______________________________________________________________________

STATEMENT OF THE CASE

This is a review-reopening proceeding.  The contested case was initiated when claimant, Barbara J. Rush, filed her original notice and petition for a review-reopening with the Iowa Division of Workers’ Compensation.  The petition was filed on November 17, 2006.  Claimant alleged there had been a change of condition since the arbitration hearing on October 28, 2004.  (Original notice and petition)

Defendants filed their answer on January 12, 2007.  They admitted the occurrence of the original work injury on September 18, 2000, but they denied there had been a change of condition which would warrant a review-reopening proceeding with any additional benefits due to claimant.  (Answer)

The hearing administrator scheduled the case for hearing on October 30, 2007, at 11:00 a.m.  The hearing took place in Council Bluffs, Iowa, at the Pottawattamie County Courthouse.  The hearing proceeded as scheduled.  The undersigned appointed Ms. Michelle Kirkpatrick as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant testified on her own behalf.  Mr. Elvis Wayne Rush, spouse, testified on behalf of his wife.  No witnesses testified on behalf of defendants.  

The parties offered joint exhibits 1-13 and claimant’s exhibits 14 and 15.  All proffered exhibits were admitted as evidence in the case.  The parties were allowed until November 13, 2007 to file post-hearing briefs.  The undersigned deemed the case fully submitted on November 13, 2007.

ISSUES

The issues presented are:

1. Whether there has been an unanticipated change of condition since the arbitration  hearing on October 29, 2004; 

2. If so, the nature and extent of any permanent partial disability benefits, to which claimant is entitled

3. The proper commencement date to use if additional permanent partial disability benefits are awarded; and

4. Whether claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony of the claimant and to her spouse at hearing, after judging the credibility of the witnesses, and after reading the evidence and post-hearing briefs, makes the following findings of fact and conclusions of law:

In the previous arbitration decision that was filed on November 29, 2004, the deputy workers’ compensation commissioner determined claimant had a twenty-three percent permanent partial disability as a result of the work injuries claimant sustained to her right and left upper extremities on September 18, 2000.  Deputy Beasley wrote in his arbitration decision:

Although defendants contends [sic] that claimant did not report to either the company or her physicians that she was having symptoms in both of her upper extremities in early 2000, claimant’s testimony, as well as the records of Dr. Horrocks, would indicate that claimant was complaining of bilateral upper extremity symptoms during that time.   It is found that claimant sustained a simultaneous injury to both of her upper extremities on September 18, 2000, the date on which Dr. McCarthy performed the first of two surgeries on claimant. 

Although claimant contends that she does have permanent disability of her shoulders as a result of her injury with the employer, based on the objective testing that was performed, which was negative, and Dr. McCarthy’s physical examination of claimant showing basically full range of motion of her shoulders and his opinion that he was unclear as to the etiology of claimant’s continued pain in her shoulders, that it is found claimant’s injury is confined to her upper extremities and is not to her body as a whole.  
It is found but for her asthmatic condition claimant would have been able to continue working for the employer notwithstanding her upper extremity impairments and restrictions.

(Arbitration decision page 6)
The arbitration decision was appealed to the then commissioner, Michael G. Trier.  He issued an appeal decision on September 22, 2005.  The appeal decision did not modify the ultimate decision of the deputy but did add some additional language to the decision regarding the credibility of the vocational expert.  The commissioner determined claimant terminated her employment with Oakland Foods because of her asthma and not because of her bilateral upper extremity problems.  

Following the arbitration hearing that occurred on October 2004, claimant continued to suffer pain, numbness, tingling, and night parasthesias in her bilateral upper extremities.  In her deposition that was taken on August 17, 2007, claimant testified the pain was the same type of pain she had experienced at the time of her original hearing.  (Exhibit 13, p. 237)  Claimant clearly testified:

Q. In what aspects do you feel worse?

A. Well, my arms still go numb.  I still have problems in my shoulders.

Q. Is all that the same as it was back at the time of the hearing?

A. Painwise, if you would have asked me that, I would have said it was about a 9.

Q. At what point?

A. Anytime.  I take the Tylenol with codeine and stuff so I don’t feel the –you know, a lot of the pain and stuff.

Q. Has that been the same kind of pain you had even back at the time of the hearing in this case?

A. Oh, yeah.

Q. So the pain has been pretty high ever since that hearing?

A. Yeah.

Q. Okay.

A. Even before that hearing?

Q. Okay.  Even before?

A. Uh-huh.

Q. The pain has always been about a 9?

A. Yeah.

Q. And you’re saying a 9; a 9 out of a 10 scale?

A. Right.

(Ex. 13, p. 237)


Subsequent to the original arbitration hearing, claimant treated with the same authorized treating physician, Jack McCarthy, M.D.  Claimant reported identical complaints both before and after the arbitration hearing.  Dr. McCarthy acknowledged in his report of April 27, 2005, the significant pain claimant described was “not associated with any additional deformity or intraarticular changes.”  (Ex. 4, p. 59)  Likewise, Dr. McCarthy opined, “I do not think there is a significant change in her impairment rating from the 20 percent permanent partial impairment as far as related to her work activities as we have previously outlined for her.”  (Ex. 4, p. 59)  

Just weeks prior to her review-reopening hearing, Dr. McCarthy wrote in his clinical notes for October 8, 2007, “ . . . . I don’t think there has been a significant change from her previous assessment as far as work activities and/or impairment rating.”  (Ex. 4. p. 66)  On the same date, Dr. McCarthy issued a report in which he opined:

Suffice it to say at this point it would be my feeling that there has not been an interval change in her pain/ and/or functional ability to use her arms.  I continue to think that her light duty restrictions as previous outlined are appropriate.  I would continue to think that our previous rating of 20% to each upper extremity is appropriate and I do think she was at maximum medical improvement as previously outlined.  I don’t see any reason to change the same.

(Ex. 4. p. 69)


On November 7, 2007, Claimant’s counsel posed the following question to Dr. McCarthy:

When you rated Barbara on February 4, 2002 and February 4, 2004, and assigned her limitations related to her work related injuries, did you anticipate the level of bilateral arm pain, median nerve paresthesias, and other symptoms which Barb has complained of related to the work injuries.  [sic]

(Ex. 15, p. 2)  Dr. McCarthy provided an affirmative response to the question.  He did anticipate the level of pain claimant would experience following Dr. McCarthy’s examination and evaluation for permanent impairment. 
It is acknowledged Dr. McCarthy found some new symptoms when he examined claimant on September 28, 2005.  However, Dr. McCarthy deemed those symptoms to be unrelated to claimant’s work injury.  Even, Kirk S. Hutton, M.D, claimant’s physician was not sure all of claimant’s complaints were related to her work injury.  (Ex. 6. p. 82)

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

In summary, Dr. McCarthy opined there was no change in claimant’s medical condition, no change in the previously imposed work restrictions, no change in the activities claimant could perform, no change in the permanent partial impairment rating,  Dr. McCarthy had imposed, and the physician had no additional treatment recommendations.

Because claimant’s injury was an injury to the bilateral upper extremities, the disability was calculated by the functional method pursuant to Iowa Code section 85.34(2)(s).  Industrial disability was not a factor in calculating claimant’s permanent partial disability at the arbitration hearing.  Nor was industrial disability a factor in the review- reopening.  However, even if one would consider earning capacity, there had been no change in it since the arbitration hearing.  With respect to claimant’s economic condition, her financial status remained unchanged from the date of her arbitration decision.  Claimant testified at her review-reopening proceeding, she was still receiving Social Security disability benefits for her asthma and her mental disabilities.  The Social Security disability benefits were not awarded for claimant’s upper extremity problems.  Claimant admitted in her deposition; she had not sought employment since she left work as she was too afflicted with asthma.   

It is therefore determined; claimant has failed to prove by a preponderance of the evidence that she had sustained a change of her medical condition since the date of the original arbitration decision.  It is also determined; claimant has failed to establish that her medical condition failed to improve, even though the medical providers anticipated the condition would improve.  Claimant takes nothing in the form of additional weekly benefits.

The second issue to address is the matter relating to alternate medical care pursuant to Iowa Code section 85.27.  Claimant is requesting a change of the treating physicians from Dr. McCarthy to Dr. Hutton.  Defendants have denied a change in the medical care.  

Iowa Code section 85.27(4) provides in relevant portion:

The employer is obliged to furnish reasonable services and supplies to treat a injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has a reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing, if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefore, allow and order other care.

An application for alternate medical care is not automatically sustained because an individual is dissatisfied with the care she has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W. 2d 122 (Iowa 1995).

In the present case, the authorized treating physician, Dr. McCarthy, has nothing additional to offer claimant in the form of treatment.  Claimant has been dealing with chronic pain since before the arbitration decision.  She rates her pain at a nine on a scale of one to ten.  Dr. McCarthy has not provided treatment that has reduced claimant’s level of pain.  Also, claimant has had a difficult time obtaining er 
any treatment from Dr. McCarthy.  The letters provided in exhibit 14 speak of the hardships claimant has endured before she is ever authorized to treat with Dr. McCarthy.  Counsel for claimant should not have to become involved whenever claimant desires to see the authorized treating physician. 


It is determined; alternate medical care is appropriate in the instant case.  Causally connected medical treatment  for the bilateral hands and arms is hereby changed to Kirk S. Hutton, M.D.

ORDER
THEREFORE, IT IS ORDERED:

Claimant takes nothing additional in the form of weekly benefits.

Alternate medical care is hereby granted and causally connected medical treatment for the bilateral hands and arms, shall be changed to Kirk S. Hutton, M.D.

Each party shall pay her/its own costs.

Defendants shall file all requisite reports in a timely manner.

Signed and filed this __22nd____ day of February, 2008.

   ________________________






        MICHELLE A. MCGOVERN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Richard B. Maher

Attorney at Law

1004 Farnam St., Ste. 103

Omaha, NE  68102-1885

Coreen K. Sweeney

Attorney at Law

700 Walnut St., Ste. 1600

Des Moines, IA  50309
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