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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MATTHEW CHITTY,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5007226

SMITHWAY MOTOR XPRESS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :  Head Note Nos.:  1800; 1803; 1108; 2500; 



  :


  2600; 2601; 3000

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration.  Claimant, Matthew Chitty, filed his petition with the Iowa Division of Workers’ Compensation on December 20, 2002.  He alleged he sustained a work-related injury on November 13, 2001, while he was in the course of his employment at Smithway Motor Xpress.  For purposes of workers’ compensation, defendant, Smithway Motor Xpress is insured by Liberty Mutual.  Defendants filed their answer on December 30, 2002.  The defendants admitted a work injury occurred on November 13, 2001.

The parties indicated they would be ready to try the case on or after April 1, 2003.  The hearing was held in Des Moines, Iowa, at the office of the Iowa Workforce Development Department on July 15, 2003.  The undersigned appointed Kris Weyant as the certified shorthand reporter.  She is the official custodian of the records and notes.  

Claimant testified on his own behalf.  The parties offered the following exhibits:  claimant’s exhibits 1-5 and defendants’ exhibits A-E.  All proffered exhibits were admitted as evidence in the case.  

STIPULATIONS

The parties entered into the following stipulations:

1. There was the existence of an employer-employee relationship at the time of the alleged injury;

2. Claimant sustained a work-related injury on November 13, 2001 that arose out of and in the course of his employment;

3. The alleged injury is a cause of temporary disability;

4. Unless a running award is ordered, the parties stipulate claimant is entitled to temporary/healing period benefits from November 13, 2001 through March 17, 2002;

5. The parties can agree to the costs; and

6. Prior to the hearing, claimant was paid 17.857 weeks of temporary benefits in the amount of $404.79 per week and defendants are entitled to a credit for the same.

ISSUES

The issues for determination are:

1. Whether the November 13, 2001 work injury caused a permanent disability;

2. If claimant is entitled to a permanent disability, the extent of the permanent disability; 

3. Claimant is entitled to a weekly benefit rate of $404.79 per week, unless .06 per mile is added to claimant’s gross wages;

4. Whether claimant is entitled to certain medical expenses pursuant to section 85.27 of the Iowa Code; and

5. Whether claimant is entitled to a certain independent medical examination pursuant to section 85.39 of the Iowa Code.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after hearing the testimony, and after reading the evidence and the post-hearing briefs, makes the following findings of fact and conclusions of law:

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
Claimant is 43 years old and a lifelong resident of Nevada, Iowa.  He is a mammoth man who stands 6 feet 7 inches tall and weighs in excess of 410 pounds.  He is not currently involved in a weight loss program.  He smokes tobacco products.  Despite repeated warnings to quit smoking, claimant has only recently done so.

Claimant is a likeable person.  One has the impression he is one of those “gentle giants” that is often discussed in children’s books.  He has a pleasant manner.  He is a credible witness.

Claimant has a slight speech impediment.  He testified some people have trouble understanding him.  He speaks very rapidly.  He often repeats himself so others can better understand him.

Claimant is literate.  He has a high school diploma and some college courses.  His dream is to receive a four-year college degree.  Claimant had not applied for benefits through the Iowa Department of Vocational Rehabilitation.  He testified he was unaware of the existence of that department.

Claimant farmed for many years.  He lost the farm after the Great Flood of 1993.  Because of the family financial situation, claimant sought employment as a bus driver for a year.  Then he went to truck driving school at a local community college.  Claimant commenced employment with the present defendant in March of 1995 as an over the road truck driver.  

The duties of over-the-road drivers were detailed in the deposition of Mr. Darrell Garrett, insurance manager for defendant-employer.  (Ex. 4-4)  Drivers were expected to lift 100 pounds.  All drivers were mandated to cover flatbed trucks with tarps.  On a daily basis, drivers were required to perform activities involving bending, stooping and twisting.  

On almost every trip, claimant was required to lift, carry, maneuver, place or remove a tarp from a flatbed trailer.  The tarp weighed from 75 to 100 pounds.  The use of tarps was involved in the two work injuries claimant sustained.

On June 30, 1999, claimant was lifting a tarp and he sustained a work-related injury to his low back.  On June 12, 2000, Dan E. Miulli, M.D., performed surgery.  Dr. Miulli described the procedure as follows:

1. Right L4 hemilaminectomy, undercoating of left lamina.

2. L3-4 right, L4-5 right foraminotomy.

3. L4-5 right discectomy.

4. Microscope.

(Ex. C-22).


Dr. Miulli performed a second surgery for a “[l]umbar cerebrospinal fluid leak.”  (Ex. C-24).  There were no complications.  (Ex. C-25)  Claimant returned to work as a truck driver.  No physician imposed medical restrictions.  Any imposed work restrictions would have precluded claimant from full-time employment as an over-the-road truck driver.  Dr. Miulli warned claimant about lifting heavy objects and using proper body mechanics.  The surgeon believed claimant had a good result after the surgery.  (Ex. 2‑12)


On November 13, 2001, claimant sustained another work injury.  He was working on his trailer.  He tangled his feet, fell four to five feet from his trailer to the ground.  He landed on his buttocks and a tarp fell on top of him.  Claimant experienced immediate pain.  There was a strenuous physical force involved in the traumatic event.


Arnold Parenteau, M.D., at the McFarland Clinic treated claimant for:

Probable recurrent right lumbar radiculopathy – I believe that the L5-S1 is probably more implicated than on this patient’s exam.  However, previously was L4-5.

(Ex. 6-24)


Dr. Parenteau is a pain specialist.  He treated claimant with conservative treatment modalities.  He believed permanent restrictions were necessary.  (Ex. 6-49) On March 14, 2002, Dr. Parenteau imposed the following work restrictions:

I also discussed restriction and advancement at work.  He has been given a return to restricted work with no lifting, pushing, or pulling over 20 pounds and no repeated bending, lifting, twisting, or reaching, no prolonged standing or walking for over 30 minutes and no prolonged sitting.  Also with him being on the MS Contin, he should perform no operation of hazardous machinery or company vehicles.  This is to begin on 3/18/02.

(Ex. 6-32)


Dr. Parenteau related claimant’s pain complaints to the second work injury on November 13, 2001.  The pain specialist opined claimant’s condition was exacerbated by claimant’s fall.  (Ex. 6-51)  The restrictions imposed were the result of the fall.  (Ex. 6‑53)  Dr. Parenteau referred claimant for a second opinion to Christian Ledet, M.D.  Defendants refused to authorize the examination by Dr. Ledet.


Defendants sent claimant to John G. Piper, M.D., for a surgical evaluation.  In his report of January 23, 2002, Dr. Piper opined in relevant portion:

He now has had the onset of low back pain with radiation into his right lower extremity in the S1 distribution.  He has been seen by Dr. Green in Ames.  He has also been seen by the Pain Clinic.  A myelogram has been obtained.  This shows no evidence of any disc protrusion or compression of the nerve root.  I think at this point in time there are really no great surgical options, and I have encouraged him to continue his pain clinic treatment plans.  We will have him follow up on a p.r.n. basis.

(Ex. D-26)


Dr. Piper again evaluated claimant in September of 2002.  The evaluating physician, who is a neurosurgeon, rated claimant as having a ten percent permanent impairment according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Dr. Piper placed claimant in category III of the DRE’s.  (Ex. D-27)  Dr. Piper opined the ten percent permanency rating was all attributable to claimant’s first work injury.  (Ex. D-28)  Dr. Piper did not provide an impairment rating for complaints following the second injury.  Rather, he opined, the second injury did not produce any “significant structural abnormalities.”  (Ex. D-28)  Dr. Piper opined there was no significant change to claimant’s condition after the second injury.  (Ex. D-30)  In his opinion, the second injury resulted only in “a symptomatic flare-up of his already pre-existing problems.”  (Ex. D-30)  Dr. Piper believed any limitations to work activities would be the result of the first work injury and not attributable to the fall on November 13, 2001.  (Ex. D-30)

Claimant returned to light duty work at defendants’ terminal on March 18, 2002.  Defendants provided unskilled office work for claimant to perform.  The light duty work was “make work.”  Claimant answered the telephone, filed papers, and shredded documents.  He performed all of the duties assigned to him.  Certain personnel in the Department of Human Resources notified claimant that as of December 13, 2002, he was terminated.  The trucking company could not accommodate claimant in the workplace with the permanent restrictions that had been imposed.  The company managers based their decision on a report from Dr. Piper that the work restrictions were unrelated to claimant’s fall on November 13, 2001.


Following his termination, claimant applied for unemployment insurance benefits through the Iowa Department of Workforce Development.  He was awarded weekly benefits.  Claimant testified he received $533.00 in net benefits for every two-week period.  During his benefit period, claimant applied for jobs at Wal-Mart, Sears, Story County, The Dollar General Store, and for positions with numerous gas stations and convenience stores.  As of the date of the hearing, claimant had not secured other employment.  He testified he “would take anything.”  Claimant estimated he had applied for 30 to 40 positions since the date of his termination.  He spent 15 minutes per day looking for work.


Claimant next presented himself to Robert C. Jones, M.D., diplomate in neurological surgery.  (Ex. 7-54)  Dr. Jones opined claimant had a permanent impairment.  He rated claimant as follows:

IMPAIRMENT RATING:  I would agree with Dr. Piper’s impression that for the surgery following the first injury I would award a DRE category III at 10%, as shown in the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, page 384.  I further believe that the second injury, where he fell on his buttocks in November 2001, represented a material aggravation of his previous problem, but I do believe he has sustained permanent physical impairment from this since he has not been able to return to work.  Because of his severe symptoms of low back and leg pain, he has sustained additional permanent impairment.  I agree with Dr. Parenteau’s restrictions of 20 pounds maximum lift and no repetitious bending, etc.  I would therefore give him, in addition to the 10% physical impairment, as noted above, an additional 8% impairment because of the second injury using DRE lumbar category II on page 384 of the same Guides.

The patient needs to be retrained in some other line of work where these restrictions can be utilized.  He will also need to lose weight.  He will probably have to stay on chronic opioids into the indefinite future.  My hope is if with treatment and the use of the TENS unit, perhaps he might be able to reduce these opioids.  I would also give an extra 3% for chronic pain as noted on page 573 of the Guides.  10% plus 8% plus 3% combines to 19% using the table in the Guides.

These statements are made within the realm of reasonable medical certainty and they should be related to his industrial capacity or lack thereof.  Absent any further treatment, I believe he is at MMI.

(Ex. 7-55 and 7-56)


Dr. Jones imposed permanent work restrictions.  He opined the restrictions were a result of the second work injury.  (Ex. D-57)


On May 1, 2003, claimant went to William R. Boulden, M.D., an orthopedic surgeon.  Claimant desired another independent medical evaluation.  Dr. Boulden read the actual radiological films before he issued a report, dated, May 1, 2003.  (Ex. 8)  Dr. Boulden informed claimant that at L4-5, Dr. Miulli had resected the facet joint on the right side.  There was no mention of the facet joint resection in any operative reports prepared by Dr. Miulli.  Dr. Miulli did not discuss the resection with his patient.  No other evaluating physician had detected the resection prior to Dr. Boulden.   Claimant did not realize one half of the facet joint had been excised.  Dr. Boulden informed claimant his spine was unstable.  Dr. Boulden diagnosed claimant with “a segmental instability problem at L4/5 on the right side.”  (Ex. 8-62)


With respect to a permanent impairment, Dr. Boulden opined:

IMPAIRMENT:  At this point in time, the patient would have a new 23 percent impairment rating, which is an increase from the previous ten (10) percent.  This is based on the fact that the patient has an unstable segment by prior history, even though that has never been documented.  The patient was able to work with it for one year, until he had another accident; therefore, has subsequently aggravated an unstable segment, and be classified in the DRE Classifications of the Fifth Edition of the AMA Guides to the Evaluation of Permanent Impairment.  This classification would be under Category IV.

CONCLUSIONS:  In conclusion, I think the patient has an increased disability rating of 13 percent over the preexisting problem, making a total of 23 percent, which is what the rating would be.

I believe there is a direct cause and effect in the fact that he was working without any problems, and he then had a new injury and has been unable to work.  The injury that he has described, in my medical opinion, would be quite sufficient, with his body mass, carrying a 100-pound tarp at the time he fell, and landing on his back, to cause the situation he is in.

(Ex. 8-63)


Dr. Boulden testified by deposition.  (Ex. 3)  He described claimant as a “walking time bomb” with respect to claimant’s spine condition.  (Ex. 3-11)  Dr. Boulden testified the November 13, 2001 fall caused the spinal instability at L4/5 to become symptomatic.  (Ex. 3-11).  The surgeon considered the fall to be a significant trauma to claimant’s spine.  (Ex. 3-18)  Dr. Boulden testified claimant’s condition “has kind of gone downhill in a bad spiral.”  (EX. 3-11)    The surgeon testified, “[t]his patient is at risk, he needs to be understanding about it, and he may elect to do something down the line to restabilize it.”  (Ex. 3-24)  (Ex. 3-26)

Dr. Boulden opined claimant had “significant other problems” that were work related.  (Ex. 3-11)  Dr. Boulden testified there was a permanent aggravation of claimant’s preexisting condition.  (Ex. 3-12 and 3-13)  Because of the permanent aggravation of a preexisting condition, Dr. Boulden stated he rated claimant on a structural basis.  In short, Dr. Boulden opined, the November 13, 2001 fall caused claimant’s spinal instability to become symptomatic.  (Ex. 3-29)

The orthopedic surgeon also related claimant’s work restrictions to his fall in November of 2001.  Dr. Boulden opined in strong language, ”I think it’s basically straight forward [sic] that he can’t return back to this previous occupation.”  (Ex. 3-17)  Dr. Boulden testified claimant needs a totally “sedentary type of life-style based on his condition at this point in time.”  (Ex. 3-34)

Claimant testified he spends much of his day resting in his recliner at home.  He 

testified his pain medication makes him tired and he has little motivation or energy.  He stated, for much of his day, he feels drained.  He does engage in a home exercise program.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant has proven by a preponderance of the evidence that he has sustained a permanent injury as a result of his fall on November 13, 2001.  Dr. Boulden opined there was a permanent aggravation of claimant’s preexisting condition.  The fall caused significant physical force to be placed on claimant’s prior unstable back condition.  After the fall, the unstable back condition at L4/5 became symptomatic.  Dr. Boulden calculated a permanent partial impairment rating.

Considerable weight is given to the testimony of Dr. Boulden.  He is the only treating or evaluating physician to discover that a facet joint had been removed from claimant’s spine by Dr. Miulli.  Dr. Boulden had his findings confirmed by William Young, M.D., Chief Radiologist at the Mercy Medical Center.  (Ex. 3-8)  Dr. Young concurred with the finding that claimant’s facet joint resection would make the spinal column inherently less stable.  (Ex. 3-8 and 3-9)  No other physician looked at the actual films.  Dr. Boulden and Dr. Young relied on the actual objective tests to make their determinations.  The other physicians relied on inaccurate or missing data to formulate their opinions.  Their opinions are not accorded the same weight as is the Boulden opinion.  It is the determination of the undersigned that claimant has sustained a permanent condition as a result of his work injury on November 13, 2001.  The opinions 

of Dr. Boulden and Dr. Young are overwhelmingly convincing evidence for the undersigned.

Since the permanent injury affects the spine, this injury is an injury to the body as a whole.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The Iowa Court has adopted the full responsibility rule.  Under that rule, where there are successive work related injuries, the employer liable for the current injury also is liable for the preexisting disability caused by any earlier work related injury if the former disability when combined with the disability caused by the later injury produces a greater overall industrial disability.  Venegas v. IBP, Inc., 638 N.W.2d 699 (Iowa 2002); Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 265 (Iowa 1995); Celotex Corp. v. Auten, 541 N.W.2d 252, 254 (Iowa 1995).  The full responsibility rule does not apply in cases of successive, scheduled member injuries, however.  Floyd v. Quaker Oats, 646 N.W.2d 105 (Iowa 2002).

Claimant’s physicians have imposed severe restrictions on claimant’s work activities.  Defendant-employer terminated claimant because of the work restrictions.  The managers at Smithway Motor Xpress were unable or unwilling to accommodate claimant in the workplace.  The same managers feared claimant would re-injure himself.  Claimant could not meet the rigorous physical requirements for a truck driver at Smithway Motor Xpress.  Dr. Boulden testified, claimant’s days as an over-the-road truck driver were finished.  Now, claimant is relegated to a sedentary position where there is no heaving lifting involved.  According to Dr. Boulden, claimant is “a walking time bomb.”  

Managers at Smithway did not offer a clerical position to claimant.  Nor did the managers place claimant in a position as a dispatcher.  Those positions are sedentary in nature and well within claimant’s restrictions.

Because claimant is precluded from twisting, it is unlikely he can return to driving a bus.  Claimant testified he must twist to open the door on most buses.  Claimant is no longer suited to drive a bus on a full-time basis.

Primarily, claimant has engaged in labor-intensive positions.  It is doubtful he can return to farming.  The farm chores are generally heavy in nature.   The lifting restrictions preclude claimant from many positions in the heavy or medium categories of work.  Because of his speech impediment, it is hard to imagine he will become a viable candidate for the position of a vehicle dispatcher or a telemarketer.  

Claimant is 43 years old.  He is capable of retraining.  He has the motivation to learn new skills.  He is not opposed to returning to school for additional education.  He has at least average intelligence.  However, he is not currently enrolled in a formal program.  He needs vocational assistance and guidance to lead him down the proper path.  He could benefit from the services offered at the Iowa Department of Vocational Rehabilitation.

Claimant has looked for work.  He has applied at more than 30 businesses.  No one has offered him employment since he was terminated by defendants.  Claimant has sustained an actual loss of earnings.  Previously, he earned from $20,398.69 to $23,217.57 at Smithway Motor Xpress.  Now, he has no job.  He has a loss of earning capacity.  

It is the determination of the undersigned claimant has a permanent partial disability in the amount of 80 percent.  He is entitled to 400 weeks of benefits commencing from March 18, 2002, the stipulated commencement date for permanent partial disability benefits.

Claimant alleges he has been paid at an incorrect weekly benefit rate.  However, insufficient evidence was presented at the hearing to support a determination that claimant was paid at an inaccurate rate.  Defendants shall compensate claimant for all weekly benefits at the weekly benefit rate of $404.79.

Claimant is requesting medical expenses pursuant to section 85.27 of the Iowa Code.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Dr. Parenteau, the authorized treating physician, referred claimant to Christian Ledet, M.D., for a second opinion.  Dr. Parenteau sought a second opinion for the treatment of claimant’s chronic pain in his back and down his legs.  The back and leg pain was related to claimant’s fall.   Defendants refused the referral to Dr. Ledet.  Claimant is entitled to the second opinion from Dr. Ledet.  

When a designated physician refers a patient to another physician, that physician acts as the defendant-employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 164 (App. November 1, 1979) (aff’d by Industrial Commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Comm’r Report 207 (App. April 16, 1981).

The treatment rendered by Dr. Parenteau is for claimant’s work-related injury.  Defendants are liable for the same.  An employer must pay for the cost of the care it chooses, regardless of whether the condition being treated is ultimately determined to be work-related.  Warner v. Alpha’s, File No. 1269904, (App. September 9, 2002).

Claimant is requesting payment for Dr. Boulden’s independent medical examination in the amount of $1,000.00.  Claimant is citing section 85.39 of the Iowa Code.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980)

Defendants are not liable for the cost of Dr. Boulden’s examination and evaluation.  He was the second independent physician to evaluate claimant.  Dr. Jones was the first doctor claimant selected to conduct an independent medical examination.  Defendants are only responsible for the cost of the first independent medical examination.  They are not liable for the second examination and evaluation.  Dr. Jones submitted a bill for $600.00.  Claimant previously paid Dr. Jones.  Defendants shall reimburse claimant in the amount of $600.00 pursuant to section 85.39 of the Iowa Code.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay unto claimant four hundred (400) weeks of permanent partial disability benefits, commencing from March 18, 2002, and payable at the weekly benefit amount of four hundred four and 79/100 dollars ($404.79) per week.

Accrued benefits shall be paid in a lump sum together with interest at the rate allowed by law.

Defendants shall pay for a second opinion from Christian Ledet, M.D., as requested by Dr. Parenteau, the authorized treating physician, and defendants shall schedule the appointment within 30 days of the date of the filing of this decision.

Defendants are liable for the independent medical examination performed by Robert Jones, M.D., at six hundred dollars ($600.00) and defendants shall reimburse claimant for payment of the same.

Defendants are entitled to a credit for all benefits previously paid to claimant.

Costs, as allowed by law, are assessed to defendants.

Defendants shall file subsequent reports of injury as required by this division.

Signed and filed this ___12th___ day of November, 2003.

   ___________________________






        MICHELLE A. MCGOVERN
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