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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROGER TORREY,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                           File No. 5024187
CEDARAPIDS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ST. PAUL TRAVELERS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE


Roger Torrey filed a petition in arbitration seeking workers’ compensation benefits from Cedarapids, Inc., defendant employer, and St. Paul Travelers, defendants insurance carriers, on account of an injury arising out of and in the course of his employment on February 26, 2006.  This case came on for hearing on September 17, 2008, in Iowa City, Iowa, before deputy workers’ compensation commissioner Vicki L. Seeck.  The parties requested the opportunity to file post hearing briefs and the case was considered fully submitted on October 3, 2008.  The record consists of joint exhibits 1-9; claimant’s exhibit 1; the testimony of Roger Torrey; and the testimony of Cheryl Torrey. 

ISSUES


The parties submitted the following issues for determination: 

1. Whether the injury of February 26, 2006, is a cause of permanent disability; 

2. The extent of the claimant’s permanent disability, if any; and

3. Apportionment pursuant to Iowa Code section 85.34(7).

The parties stipulated that the claimant sustained an injury arising out of and in the course of his employment on February 26, 2007.  Although the parties do not stipulate that the claimant is entitled to permanent disability benefits, they do agree that if any permanent partial disability benefits are awarded those benefits are for industrial disability.  The commencement date for the payment of permanent partial disability benefits is February 27, 2006.  


The parties also stipulated that the claimant’s gross earnings at the time of the injury were $811.17 and that the claimant was married and entitled to two exemptions.  The claimant’s rate is $518.30. 

FINDINGS OF FACT


The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and having considered all of the evidence in the record, makes the following findings of fact: 


The claimant was 65 years old at the time of the hearing.  He graduated from high school in 1963.  He moved from Guttenberg, Iowa, where he grew up, to Cedar Rapids in 1964.  In December 1965 he started working for Cedarapids, Inc., the employer in this case.  He now has 43 years with the company.  He was drafted and served in the military for two years, including a tour in Vietnam, starting in 1967.  He plans to keep working until he is 66 years old. 


The claimant worked as a screen weaver from 1965 until that particular job was eliminated in 2000.  This job required the claimant to flip big rolls of wire onto a machine called a crimper into order to “run wires.”  The claimant and another individual would thread 600 wires in order to manufacture these screens.  After the job was eliminated, the claimant was assigned to the shipping department as a picker.  He holds that job to this day.  The claimant drives a three‑wheel electric cart and selects parts that are on a particular ticket.  He takes these parts to a station where they are packed for shipment to the customer. 


The claimant has had three injuries while working for Cedarapids, Inc.  On February 14, 1997, the claimant injured his left shoulder.  This injury required surgery and the claimant was voluntarily paid 70 weeks of permanent partial disability benefits.  The claimant did not litigate this claim and there is no record of an agreement for settlement or any other type of settlement approved by the agency.  The claimant had an injury to his right shoulder on January 17, 2002.  There is an approved agreement for settlement on this case dated September 2, 2005.  129.571 weeks of permanent partial disability benefits were paid, which translated into an industrial disability of 25.91 percent.  (Exhibit 7, page 1) 


The medical records show that the claimant had surgery on November 25, 1997, for repair of a large rotator cuff tear in the left shoulder.  His treating physician, David Hart, M.D., allowed him to return to work on March 31, 1998.  (Ex. 3, p. 1)  The following restrictions were imposed:  maximum lifting 40 pounds both arms occasional basis and avoid above shoulder reaching with the left shoulder and avoid repetitive movement.  (Ex. 3, p. 1)  On November 23, 1998, the claimant was given a 14 percent impairment of the whole person.  (Ex. 3, p. 2) 


Dr. Hart also performed the claimant’s right rotator cuff surgery on February 19, 2002.  On July 5, 2002, Dr. Hart stated that the claimant’s restrictions for the right shoulder were a 40‑pound lifting restriction; no above shoulder reaching and no repetitive movement.  (Ex. 3, p. 3)  


On July 16, 2003, the claimant was evaluated by Richard Neiman, M.D., a neurologist in Iowa City.  Dr. Neiman opined that the claimant had a permanent impairment of 13 percent of the whole person as a result of the right shoulder injury.  (Ex. 7, p. 4)  He recommended restrictions of no lifting over 40 pounds below shoulder level and avoidance of excessive flexion, extension, abduction, adduction, internal and external rotation of the right shoulder.  (Ex. 7, p. 4)  


The injury that is the subject of this case took place on February 26, 2006.  The claimant testified that he was attempting to put a box of hoses on a shelf.  He gave the box a push with his left hand and then his left hand and arm just gave out on him.  This history is confirmed by Nate Brady, M.D., who evaluated the claimant on February 28, 2006.  Dr. Brady did a physical examination and commented as follows: 

The physical examination shows full range of motion.  A mild degree of pain with overhead maneuvers, but he moves fairly easily.  There is positive pain and giving way with empty can testing, but that is the only positive test I find on examination.  I do no know whether this is new, as the patient says he does have some residual from his surgery. 

(Ex. 5, p. 3)  


Dr. Brady diagnosed a mild rotator cuff injury and felt it was a strain as opposed to a tear.  (Ex. 5, p. 3)  Conservative treatment was recommended.  (Ex. 5, p. 3)  On March 7, 2006, the claimant reported that he was much better.  (Ex. 5, p. 5)  Dr. Brady did not find full range of motion and questioned whether his previous note suggesting full range of motion was correct.  (Ex. 5, p. 5)  In any event, he could not be certain whether this was a new finding or related to the previous surgery.  (Ex. 5, p. 5)  He ordered physical therapy and an MRI.  (Ex. 5, p. 5)  


The claimant saw Dr. Hart on April 17, 2006.  Dr. Hart had reviewed the MRI which showed a partial, perhaps full thickness tear involving the supraspinatus.  (Ex. 3, p. 6)  However, Dr. Hart then stated that since the claimant was “doing so well”, that he would continue with the 40‑pound bilateral lifting restriction and recommended no treatment.  (Ex. 3, p. 6) 


On August 18, 2006, Dr. Hart saw the claimant for purposes of determining whether he had any permanent impairment as a result of the injury of February 26, 2006.  Dr. Hart did an examination and found as follows: 

Using The AMA Guidelines for Permanent Impairment, Fifth Edition, [sic] a final impairment rating was calculated.  Based on range of motion and strength deficits, the Guide awards a 19% impairment.  Table 16-3 converts a 19% impairment into an 11% whole person rating. 

Obviously, this 19% left upper extremity and 11% whole person rating would not be in addition to the 24% left upper extremity and 14% whole person rating he received in 1998.  I modified his restrictions to only maximum of 50 lbs. lift with both arms, 10lbs with the left hand, avoid overhead lifting, both shoulders. 

(Ex. 3, p. 7)  


Dr. Neiman re-examined the claimant at the request of the claimant’s attorney.  Dr. Neiman gave the claimant the same rating for permanent impairment that he given the claimant before.  (Ex. 2, p. 3)  There was an improvement in the claimant’s range of motion, but Dr. Neiman felt that the claimant was “definitely weaker than he has been in the past.”  (Ex. 2, p. 3)  He felt the claimant should be limited to lifting 10 pounds as far as the left arm and should avoid over head lifting of both shoulders together with a maximum lifting of 10 pounds with the right arm.  (Ex. 2, p. 3) 


The claimant has not missed any time from work due to the injury of February 26, 2006.  He has always worked his regular job as a picker.  The employer has a policy that no employee is to lift more than 40 pounds, but the claimant says that he just lifts what he needs to, even if it is more than 40 pounds.  He works 46-47 hours per week and gets paid overtime and double time when applicable.  He earns $19.39 per hour as compared to $18.01 per hour in 2002.  There has been no loss of actual earnings as a result of this injury.  


He last saw Dr. Hart in August 2006 and has had no other treatment for his left shoulder.  He rides a motorcycle to work when the weather permits and drives a truck in the winter.  Once in a while he will have pain in this left shoulder if he “overlifts” something.  He feels that he is weaker following this injury than he was before and he has to slow down.  He has many health problems unrelated to his shoulders.  He had a stent placed in his heart and suffers from diabetes and prostate problems, to name a few.  He takes many prescription medications but none of these are for his shoulder problems. 


Cheryl Torrey, the claimant’s spouse, testified at the hearing.  She has to take over some of the household chores from her husband.  He has difficulty with any overhead work and heavy lifting.  One of the examples she gave was his inability to bring in the rock salt for their water conditioner.  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


The first issue to be determined in this case is whether the claimant has any permanent disability as a result of the injury to his left shoulder on February 26, 2006.  Since the claimant has sustained an injury to the body as a whole, what must be measured is the claimant’s loss of earning capacity as a result of this injury. 


There is insufficient evidence in this record to show that the claimant has any permanent disability as a result of the injury on February 26, 2006. The claimant had less impairment in his left shoulder than he did after his first left shoulder injury in 1997.  His permanent restrictions have not significantly changed from what they were prior to the injury to what were imposed by his treating physician, Dr. Hart, after the injury.  The claimant never missed any time from work as a result of the injury of February 26, 2006, and is able to do his regular job as a general material controller without any accommodation from the employer.  He averages 48.6 hours of work per week and works voluntary overtime.  He earns more per hour now than he did at the time of injury and there has been no loss of actual earnings. 


The claimant has worked for the employer since 1965, with the exception of the time he served in the military.  He has not looked for any other work and plans to stay with the employer until his retirement.  There was no evidence that this injury of February 26, 2006, in any way impacts his ability to do other work.  In his current job he is able to drive a three‑wheel electric cart; pick parts; and deliver those parts for shipping.  Although he testified that his left arm feels weaker, this subjective belief is insufficient to show that his ability to compete in the open labor market has been compromised in any way.  

The claimant has failed to sustain his burden of proof that the injury of February 26, 2006, is a substantial cause of any permanent disability.  No permanent partial disability benefits will be ordered. 

All other issues are rendered moot. 

ORDER

IT IS THEREFORE ORDERED: 

That claimant shall take nothing from these proceedings; and

Each party shall pay their own costs. 

Signed and filed this __21st __ day of October, 2008.

   ________________________







  VICKI L. SEECK







                     DEPUTY WORKERS’





          COMPENSATION COMMISSIONER

Copies to:

Leslie E. Stokke

Attorney at Law

225 2nd St., SE, Ste. 310

Cedar Rapids,  IA  52401-1400

Peter J. Thill

Attorney at Law

111 E. 3rd St., Ste. 600

Davenport,  IA  52801-1524
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6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


