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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ROBERT BYERS FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:                     File No. 5007215

vs.

:



:                     ARBITRATION

APEX INSULATION,
:



:                         DECISION


Employer,
:


Self-Insured,
:


Defendant.
:  Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Robert Byers, has filed a petition in arbitration and seeks workers’ compensation benefits from Apex Insulation, employer self-insured defendant.

This matter was heard by deputy Workers’ Compensation Commissioner Ron Pohlman on December 1, 2004 in Council Bluffs, Iowa.  The record in the case consists of joint exhibits 1 through 6 and 8 through 15 as well as testimony of the claimant.

ISSUE


The parties have submitted the following issue for determination:

1. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence, finds that:

The claimant at the time of the hearing was 47 years old.  He completed the eighth grade and earned a GED.  He served three years in the Army and was honorably discharged with no service-connected disabilities.  The claimant is right hand dominant.  In the military, the claimant served in the infantry.  

The claimant’s work history consists of heavy manual labor.  The claimant has worked in the irrigation and landscaping trades through most of his career.  In 1993, the claimant began working for Union Local 204 in Omaha, Nebraska as an asbestos remover.  This is very heavy work.  The claimant would fill bags of asbestos soaked in water weighing between 80 and 100 pounds and fill as many as 600 bags in a night.  He performed this job for about five years and then took a year off to work as a blackjack dealer at the AmeriStar Casino.  This job paid approximately $16.00 per hour but the claimant was fired from this job after he missed too much work due to his conviction for unemployment insurance fraud.  The claimant was sentenced to jail time for his fraud conviction, which caused him to miss work.  

After his termination at the casino the claimant returned to the Union Local 204 and eventually was accepted into the apprenticeship program for the heat and frost insulators in Union Local 39.  The claimant has worked continuously in this Local 39 until the date of hearing.  

The claimant sustained an injury to his lower back on October 2, 2001 when he was attempting to lift a heavy roller.  The roller was on the ground and weighed between 300 and 350 pounds in the claimant’s estimation.  The claimant was trying to pick up the roller with a helper and place it in the back of a pickup.  When he began to lift he felt a pop in his bag.  He was able to finish work that day but he had pain down his right leg and constant pain in his lower back.  

The claimant went to a chiropractor for adjustments, which did not help.  He was eventually sent to the emergency room where he was diagnosed with acute back strain and spasm and prescribed medication.  (Exhibit 2, page 3)  The claimant then went to his family physician, John Franklin, M.D.  Dr. Franklin treated the claimant conservatively with medication however; the claimant’s condition did not improve.  In July 2002, the claimant returned to chiropractic care at the Clark Chiropractic Clinic.  Again, he was provided conservative chiropractic care but obtained no relief.  On August 21, 2002, the claimant went to Emmanuel Hospital emergency room because his lower back pain was getting to be intolerable.  At that time, he was again prescribed medications and an MRI was ordered.  

The MRI revealed a small to medium sized right-sided protrusion of the L4-5 disc.  (Ex. 6, p. 2)  Dr. Franklin referred claimant to Ric Jensen, M.D., a neurosurgeon for evaluation.  Dr. Jensen decided to attempt conservative therapy to treat the injury.  He prescribed physical therapy and sent the claimant to Richard G. Belatti, M.D., for an epidural injection.  The claimant had his first injection on November 11, 2002 from Dr. Belatti and obtained only two or three days of relief.  The claimant had two additional injections:  one in December 2002 and one in January 2003, and the subsequent injections were no more effective.  On April 17, 2003, Dr. Jensen performed surgery consisting of a circumferential lumbosacral spinal fusion.  (Ex. 8, p. 5)  Claimant was hospitalized for nine days and after six weeks started rehabilitation therapy.  The pains claimant had experienced down his right leg were relieved by the surgery however the claimant continues to experience pressure in his low back.  Dr. Jensen released the claimant to return back to work on April 10, 2004 and the claimant began to work on May 5, 2004.  

With respect to impairment and restrictions, Dr. Jensen opined on February 19, 2004:

At this time, Robert and I have discussed his return to work.  This will likely occur in the early days of April of 2004.  I informed him that his return to work will be predicated based upon his tolerance of his workplace activities.  He may not tolerate the aggressive and heavy labor type of activities he has engaged in the past.  If he is unable to tolerate this, he will likely have to change his job status over time to a medium level.  Suffice that he will qualify for a 24 percent permanent partial impairment rating with respect to the lumbar spine.  At the present, he is rated at a medium to heavy level of physical activity.

(Ex. 8, p. 15)


Dr. Jensen reaffirmed his rating of permanent impairment in response to a letter from defense counsel on August 25, 2004.  The claimant has continued to take Hydrocodone and Ambien for pain and to help him sleep throughout the period of time up to and including the date of hearing.  At the time of hearing, the claimant indicated that he takes two Hydrocodone tablets three times per day.  The claimant had made calls to Dr. Jensen about episodes of pain but has not seen Dr. Jensen since his release to return to work.  On the date of hearing, the claimant was attempting to secure authorization for another epidural steroid injection.  


The claimant’s return to work had gone fairly well until approximately four weeks before hearing when he began working at heavier insulation job at the Manawa Power House.  This job requires more lifting and carrying and is aggravating the claimant’s back pain.  


The claimant considers it a tough call to say whether he could go back to any of the other heavy labor jobs he has done in the past.  The claimant has not worked for work outside his current trade at this time.  After the claimant’s release to return to work the claimant returned to work as a journeyman heat and frost insulator.  The claimant does try to avoid heavy lifting to the extent possible since he returned to work but he has not advised his employers that he has restrictions.


The claimant had an independent medical evaluation performed by Kip Burkman, M.D., on March 30, 2004.  Dr. Burkman opined:

IMPAIRMENT RATING:  The 5th Edition of the AMA Guides to the Evaluation of Permanent Impairment is used for this rating.  Per Page 384, Table 15-3, this examinee would fit under DRE Lumbar Category IV and at a two level fusion this would rate 21% whole body permanent partial impairment.

RESTRICTIONS:

At this time, he is continuing to undergo a strengthening program at a gym.  He is working to prepare his body to get back to work.  The following by best estimate of his restrictions currently, but he may be able to extend these in the future with a persistent exercise program.  Lifting/carrying 55 pounds on an occasional basis, 25 pounds on a frequent basis and 15 pounds on a constant basis.  Sitting can be done one hour at a time and up to four hours per day.  There are no restrictions for standing or walking.  There are no contraindications to upward or outward reaching.  He should use good back biomechanics for all lifting and carrying.  There is no restriction for outward/overhead reaching, fingering or handling.  He should not be exposed to unprotected heights.  Bending, twisting and crawling can be done on an occasional basis.  Squatting and kneeling can be done on a constant basis.

(Ex. 11, p. 6)

REASONING AND CONCLUSIONS OF LAW


The issue to be determined in this case is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has not shown an actual loss of earnings.  However, there is clearly functional impairment and the claimant’s treating physician has suggested that the claimant may not be able to tolerate the aggressive and heavy labor type activities in which he has engaged in the past and if so may need to change his job status to a medium level.  These comments seem to be supported by the claimant’s experience in recent weeks performing the heaviest manual labor job in his trade.  The restrictions proposed by the independent medical evaluation doctor are reasonable considering the extent of functional impairment and the nature of surgery claimant underwent.  It is concluded that the claimant has sustained an industrial loss in the order of 50 percent entitling him to 250 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  

ORDER


THEREFORE, it is ordered:


That defendant shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits at the weekly rate of three hundred seventy-four and 57/100 dollars ($374.57) commencing March 24, 2004.


That defendant receive credit for benefits previously paid consisting of forty (40) weeks of permanent partial disability benefits at three hundred seventy-four and 57/100 dollars ($374.57) per week.


Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.34 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.


That defendant shall pay claimant’s costs consisting of sixty-five dollar ($65.00) filing fee and deposition transcripts totaling two hundred five and 50/100 dollars ($205.50).

Signed and filed this _____10th______ day of December, 2004.

    ___________________________







      RON POHLMAN
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  COMPENSATION COMMISSIONER
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