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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RANDY D. JACKSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5030423

PATRIC, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACCIDENT FUND INSURANCE 
  :

COMPANY OF AMERICA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                   Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Randy Jackson, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Patric, Inc., employer and Accident Fund Insurance Company of America, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on October 7, 2011 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 8; defense exhibits A through R; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of temporary disability.

2. Whether the alleged injury is a cause of permanent disability.

3. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

4. The extent of the claimant’s entitlement to permanent partial disability benefits.

5. Defendants assert an affirmative defense of lack of timely notice under Iowa Code section 85.23 as to the alleged knee injury.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Randy Jackson, testified that he was 34 years old at the time of the hearing.  His education consists of a high school diploma in 1997.  He also attended one semester at Hawkeye Community College, but did not obtain a degree. 

He is currently unemployed.  His last employer was Dollar Tree, where he worked from October, 2008, to April, 2010. He was an assistant manager there, where he supervised employees, stocking, handling cash, etc.  He was paid $9.50 per hour, for about 30 to 35 hours per week.  

Before that he worked for Fazoli’s restaurant, also known as Patric, Inc., defendant employer herein, as an assistant manager.  He supervised employees, did catering runs, nightly inventory, etc.  He was on his feet much of his work time, as well as doing prep work consisting of lifting boxes out of the freezer.  The boxes weighed from 10 to 50 pounds.  He would have to lift boxes daily, varying from 10 to 15 boxes.  

When he did prep work, he would move product from the freezer to the cooler, and put it on pans.  Bread would be prepped every day, other prep work was sporadic.  He managed from two to four employees at a time.  He worked for Fazoli’s from May, 2007 to October, 2008.  

Before that he worked for Lutheran Services of Iowa, providing treatment to juvenile delinquents.  He held three positions there, starting as a skills development counselor, where he supervised students on basic behavioral skills and personal hygiene.  He did this job for about four years. 

He then worked as a teacher’s associate, for five months.  In that job he supervised the students in a cottage classroom, graded papers, and helped with homework.  After that he went into a food services supervisor position, where he supervised two employees, prepared the main meal, did prep work, and ordered food for the campus.  He worked in that job for about two and half years.  He earned $9.00 per hour in the first job, $10.00 in the second, and when he left, he was earning $12.00 per hour.  He also has a medications manager certificate from the state of Iowa so he was able to dispense medications as well. 

Before LSI, claimant worked for Metacote, where he painted parts for John Deere tractors.  He worked as a powder coater for eight or nine months, spraying green paint onto parts on a conveyor belt.  There was little lifting involved other than moving barrels of powder, but it did involve repetitious use of his arms.  He then worked as a forklift driver for a month or two, which he learned from in house training.  

While working for Patric, claimant worked 38 or 39 hours per week.  On February 21, 2008, claimant was delivering a catering order for Fazoli’s.  He would use his own vehicle for deliveries.  Claimant stepped up over a curb and fell down.  The curb didn’t appear to be icy but was.  Claimant describes the incident as more of a slip.  He laid on the ground for a time, until the customer came to investigate.

When he fell, he fell forward onto his knees first, then jarred his left shoulder, jerking it backwards hard.  Claimant had boxes in his hand, and his hands fell onto the ground holding the boxes.  He describes it as a “hard fall”.  

Claimant talked to some people at the recreation center, where he was making the delivery.  They had not seen the incident.  Claimant called Dave, his supervisor, to report the injury. 

Claimant went back to his employer’s restaurant, then went to Allen Hospital by himself.  His left shoulder was very painful, along with pain in his left arm, chest, back and both knees.  (Ex. 5, p. 6)  He was discharged from the hospital, then followed up with an occupational health doctor the next day at Allen Occupational Health. 

Claimant was told by Robert Broghammer, M.D., that he should undertake physical therapy.  He was eventually seen by a pain management specialist, at Cedar Valley Pain Clinic.  (Ex. 7)  Asad Cheema, M.D., diagnosed subacromial bursitis gave him an injection in the left shoulder.  In a second visit, the doctor recommended claimant return to Dr. Broghammer.

Claimant was seen by Todd Johnson, M.D., who diagnosed left shoulder pain and recommended an MRI and an EMG.  The EMG was performed on September 23, 2008, which was normal. 

Claimant was then sent to see Richard Naylor, D.O., at Covenant Medical Center.  (Ex. 4, p. 2)  He found claimant to have shoulder impingement.  Dr. Naylor provided another injection to the left shoulder, prescribed more physical therapy, and scheduled arthroscopic surgery, which was performed on February 11, 2009.  (Ex. 3)  The procedure included subacromial decompression, and debridement of a partial thickness rotator cuff tear.  (Ex. 3, p. 2) 

Claimant left his employment at Fazoli’s and began working at Dollar Tree in October 2008, where he was accommodated.  He left that job at the end of April 2010, stating he did not want to leave the employer without a manager while he underwent surgery.  

Dr. Naylor released claimant from his care on May 26, 2009, and rated his permanent partial impairment as four percent of the left upper extremity. 

Claimant indicated he was still experiencing pain behind his left shoulder, in the rotator cuff area, a sharp pain which would get worse if he moved his shoulder.  The surgery did not help at first but eventually it improved.  It has never resolved. 

Dr. Naylor returned to see Dr. Naylor in February, 2010, with left shoulder pain and also right knee pain.  (Ex. 4, p. 18)  He received another injection.  Claimant had loss of strength in his shoulder, and he was not able to lift as he had before.  Dr. Naylor put him back to work on light duty with restrictions.  Eventually, Dr. Naylor performed a second arthroscopic surgery on September 20, 2010.  (Ex. 4, pp. 21-27)  After the surgery, claimant was restricted from work until October 4, 2010, when light duty restrictions were put in place, which prohibited use of his left arm.  (Ex. 4, p. 32) 

Claimant continued to have trouble with his shoulder, so he returned to Dr. Naylor on February 22, 2010.  He testified he was also having trouble with his right knee.  (Ex. 4, p. 18)  Dr. Naylor put claimant on restrictions, which included not lifting over 5 to 10 pounds, and no lifting above shoulder height.  

Between February 22, 2010, and the last day of April, 2010, claimant continued to work for Dollar Tree, while still under those restrictions.  Claimant left Dollar Tree because Dr. Naylor said he needed another surgery.  He felt he should not leave Dollar Tree without an employee while he was gone on medical leave, so he resigned.

Claimant has also been diagnosed with polymyocitis, an inflammation of the muscles, but that is not part of this claim.  He experiences problems mostly in his calves.  It has not affected his shoulder or hand.  He treats for this condition with the University of Iowa Hospitals and Clinics.  He was diagnosed two weeks before the hearing.  Before that, the doctors felt it was a different condition that was similar to dehydration.  He says the polymyocitis affects him with severe muscle pain rather than weakness. 

After leaving Dollar Tree, claimant had a second surgery with Dr. Naylor on September 20, 2010, and claimant was on his restrictions during that time.  (Ex. 4, p. 34)  Claimant was released from his restrictions on December 15, 2010.  (Ex. 4, p. 35) 

Dr. Naylor modified claimant’s restrictions on November 3, 2010.  He also stated claimant’s left shoulder condition was causally related to his work injury.  (Ex. 4, p. 34)  He again stated claimant’s impairment was four percent of the left upper extremity, and that claimant had reached maximum medical improvement on December 15, 2010.  (Ex. 4, p. 36) 

The second surgery helped his shoulder a little but not much.  He says he has a little more range of motion, but the pain was not alleviated.  He avoids tasks at home because of his left shoulder injury, such as yard work.  He cannot rake leaves, shovel snow, etc.  His polymyocitis also contributes to these problems.  Claimant does not feel he can lift any significant weight above shoulder level with his left arm. 

While still working at Dollar General, claimant was restricted, because of his left shoulder injury, from stocking shelves as he did before.  His supervisor accommodated his impairment in this regard.  He does not feel he could work at Dollar Tree today.  He cannot lift anything heavy, and he cannot stand very long due to his polymyocitis and pain in his leg. 

He also does not feel he could return to Fazoli’s, as he cannot do any lifting, or stand very long.  He could not lift any of the boxes.  He thinks he could do the drive through and hand food to customers, but he cannot do the prep work or stocking, due to the left shoulder pain and chest pains from his polymyocitis.  

As for his prior job at LSI, he feels he could do the teacher’s associate job but not the other positions.  He could not do the food supervisor job because he would be required to lift boxes.  He also could not do the youth counselor position because that job sometimes requires restraining students. 

He feels he could do the forklift driver job.  He would not have to stand, and the controls would hopefully be on his left side at a height that would not require him to lift his left arm.  As for the painting job, he could do it if he were allowed to sit down, but not if he had to stand as before. 

Claimant applied for Social Security Disability benefits, and his claim is presently on appeal.  He has not been awarded benefits as of the date of the hearing.  Both his shoulder condition and the polymyocitis are part of that claim.  

On cross examination, claimant agreed he has no current work restrictions for his shoulder.  The last time he saw Dr. Naylor, claimant was released to work without any restrictions.  

Claimant is being treated with steroids for his polymyocitis.  He began treating for this condition in 2009.  He has been to the University of Iowa Hospitals and Allen Hospital in Waterloo for that condition many times.

Claimant also worked for a time as an interim pastor at a church, and worked as a kitchen supervisor at another church but he does not perform either job now.  At the time of his deposition, claimant stated he was not looking for a job due to his polymyocitis.  He has not applied for any jobs.  He talked to his supervisor at Dollar Tree about coming back but nothing came of it. 

Claimant’s supplemental answer to interrogatory number 3 shows when he was asked why he left his Dollar Tree job, he answered “muscle disorder.”  Claimant stated he intended this to encompass his shoulder condition.  (Ex. G, p. 2 and 3) 

The incident report he filled out for Fazoli’s about the work injury shows claimant wrote “bruised shoulder” for the nature of his injury.  (Ex. L, p. 2)  Claimant reported to Allen Hospital on the date of the injury, and he reported his injury as being to his left arm.  (Ex. K, p. 5) 

Claimant was terminated from his job at LSI, and also at the job painting parts of John Deere.  When he left his job at Fazoli’s, he left to take a better job.  

Claimant was paid by the hour at Fazoli’s, every two weeks.  His compensation included some additional money for gas and use of his private vehicle to make deliveries. 

On re-direct examination, claimant clarified his Social Security Disability application listed as one of his limitations reaching overhead with his left arm, due to his work injury.  (Ex. F, p. 6)  He also explained that he filled in as a minister roughly ten months, substituting for his uncle, who was ill.  He was compensated only with the weekly offering, which ranged from $15.00 to $40.00.  

Claimant’s second deposition shows that claimant left his job at Dollar Tree because he did not want to leave the store without a manager while he was gone.  (Ex. B, p. 3)  Also at his deposition, Exhibit B, page 5, claimant said he could not work that many hours again were he to return to Dollar Tree. 

On re-cross examination, claimant stated his polymyocitis caused muscle pain in his back.  He has hip pain caused by bursitis. 

Claimant underwent an independent medical examination in September 2010 by Richard Neiman, M.D.  This was prior to claimant’s second shoulder surgery.  He rated claimant’s left shoulder injury as eight percent of the left upper extremity, or five percent of the body as a whole.  (Ex. 1, p. 5) 

Claimant underwent an independent medical examination by Thomas Gorsche, M.D., on June 10, 2011.  (Ex. C, p. 1)  Claimant told Dr. Gorsche about his polymyocitis, and Dr. Gorsche stated it was not related to claimant’s work injury.  Dr. Gorsche stated claimant’s left upper extremity condition was causally related to his work injury.  (Ex. C, p. 6) 

Dr. Gorsche adopted Dr. Neiman’s rating of impairment.  (Ex. C, p. 6)  He also agreed that claimant’s left shoulder condition was causally related to his work injury and not caused by claimant’s muscular conditions, which instead affect his legs and low back.  (Ex. C, pp. 5-6)  

Claimant’s shoulder condition is about the same today as when he was released in December, 2010.  He has pain in the same area of the left shoulder on a constant basis.  He can’t lift with his left arm as he can with his right.  He demonstrated the ability to lift his left arm only a little above his eye level.  He cannot move his arm sideways toward the back more than just a little behind his back.  He cannot rotate his left arm as well as his right.  

Claimant has no work restrictions from Dr. Naylor or Dr. Gorsche.  Dr. Neiman imposed restrictions prior to claimant’s second surgery.

CONCLUSIONS OF LAW

The first issue in this case is whether the alleged injury is a cause of temporary or permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant has failed to address this issue in his post-hearing brief.  Defendants point out claimant failed to testify as to a right knee injury, and the medical records do not show more than a mention of some right knee complaints some time after the injury.  There is no medical opinion causally relating a right knee condition to a work injury.  Dr. Gorsche specifically finds no right knee condition causally related to the work injury.  The MRI showed no abnormality of the right knee.  It is found claimant has failed to carry his burden of proof to show temporary or permanent right knee impairment caused by the work injury.  

The next issue is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

After his injury on February 21, 2008, claimant continued to work for the employer as an assistant manager.  During this time he underwent medical treatment, and worked under restrictions.  Claimant then quit his job at Fazoli’s to work at Dollar Tree.  (Ex. A, p. 36)  Claimant underwent his first shoulder surgery on February 11, 2009, and was released to return to work on May 26, 2009 with no restrictions.  

Claimant then returned to Dr. Naylor, reporting continuing left shoulder pain but also right knee pain.  (Ex. 4, p. 18)  Dr. Naylor gave him a five pound lifting restriction, and recommended a second shoulder surgery.  Claimant then quit his job at Dollar Tree in April 2010.  He underwent the second surgery on September 20, 2010.  (Ex. 2, p. 2)  He was taken off work until October 4, 2010, when he was released back to restricted work.  He was given a full release to return to work on January 5, 2011.  (Ex. 4, p. 36)  

Claimant seeks healing period benefits from February 11, 2009 through March 31, 2009, and from May 1, 2010 through December 15, 2010.   

For the period May 1, 2010, through December 15, 2010, claimant seeks healing period benefits for the time from when he quit working at Dollar Tree to when he was released to return to full duty work.  

However, claimant has been working at Dollar Tree without any problems.  He quit that job not because of any recommendation by a medical doctor, but based on his own subjective conclusion he should do so for the benefit of the employer, stating “I told her that I would be having surgery again, and I didn’t really want to leave the company without a manager for that length of time, so I stepped down.”  (Ex. B, p. 3)  Claimant had just before that been told by Dr. Naylor that he should have a revision arthroscopic surgery.  (Ex. 4, p. 24) 

Claimant was not taken off work on May 1, 2010 by Dr. Naylor for the surgery.  It was claimant’s own idea to quit.  The record shows he could have kept working up until the time of his surgery, but chose not to do so.  Simply having medical restrictions during the claimed period does not necessarily mean that claimant was unable to work.  His restrictions dealt with lifting, and did not take him completely off work.  Claimant had a job where the employer was accommodating his minimal restrictions and he was fully capable of performing the duties of that job, but he chose, without benefit of medical recommendation, to quit.  He now seeks an order compelling the employer to pay healing period benefits for weeks he could have kept working. 

On the other hand, claimant did later undergo surgery on September 20, 2010, and presumably would have been taken off work following that surgery.  Claimant will be awarded healing period benefits for that period, from September 20, 2010 to December 15, 2010.

Claimant also seeks healing period benefits for the period February 11, 2009 to March 31, 2009.  This was the period following his first shoulder surgery, and he was taken off work by Dr. Naylor for this period.  Neither attorney addressed this issue in their post-hearing briefs. The record shows claimant was taken off work for this period due to his work injury and defendants will be ordered to pay healing period benefits from February 11, 2009 to March 31, 2009. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 34 years old at the time of the hearing.  His education consists of a high school diploma and some college coursework.  His work history includes his work as a supervisor at Fazoli’s, as well as his work as a supervisor at Dollar Tree, and previously, his work as a painter.  His work at Fazoli’s involved physical labor as well, including making deliveries.  He has worked as a pastor but only on a short‑term basis and for minimal compensation.  He has no divinity training. 

Claimant’s doctors state he has permanent impairment from his injury.  Dr. Neiman found claimant to have a five percent whole person impairment rating, and Dr. Gorsche has agreed with that rating.  Dr. Naylor felt claimant had a four percent of the left upper extremity impairment.  However, he has no doctor imposed work restrictions other than restrictions imposed prior to his second surgery. 

Claimant continues to experience pain in his left shoulder and upper back.  His past jobs all involved the use of his arms and shoulders, and he is not able to return to his past jobs because of that limitation.  Claimant had been terminated from two jobs prior to working for this employer. 

Based on these and all other appropriate factors of industrial disability, it is found that, as a result of his work injury, claimant has an industrial disability of 25 percent.  

Defendants assert an affirmative defense of lack of timely notice under Iowa Code section 85.23 as to the alleged knee injury.  However, neither attorney addressed this issue in their post-hearing briefs.  Defendants bear the burden of proof for this affirmative defense.  The defense goes to the alleged knee injury only, and this decision has found claimant has failed to prove a work related knee injury and therefore this issue need not be decided.  

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant temporary total disability benefits at the rate of two hundred three and 21/100 dollars ($203.21) per week from February 11, 2009 to March 31, 2009, and from September 20, 2010 through December 15, 2010.

Defendants shall pay unto the claimant one hundred twenty five (125) weeks of permanent partial disability benefits at the rate of two hundred three and 21/100 dollars ($203.21) per week from January 5, 2011. 
Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __16th ___ day of November, 2011.
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