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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DENNIS FELDERMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5038847
PREMIER LINEN & DRYCLEANING,
  :



  :                      A R B I T R A T I O N 


Employer,
  :


 
  :                           D E C I S I O N

and

  :



  :

ARGO INSURANCE,
  :



  :


Insurance Carrier,
  :                        Head Note No.: 1803

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Dennis Felderman, has filed a petition in arbitration and seeks workers’ compensation benefits from Premier Linen & Drycleaning, employer and ARGO Insurance, insurance carrier, defendants.
This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman on November 14, 2013 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-3, 5-10; defendants’ exhibits A-E; as well as the testimony of the claimant.
ISSUES

The parties submitted the following issues for determination:

The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).
FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:
Claimant at the time of the hearing was 53 years old.  He is a high school graduate and obtained a commercial driver’s license (CDL) about a year before the hearing.  He was an average student in school.  He has not completed any additional education.  He has worked as a delivery driver for most of his career except for a period of employment with Orkin Pest Control as a pest control worker.  He was terminated from his employment with Premier Linen & Drycleaning because of his restrictions. 

He had a prior neck injury resulting in a fusion at the C6-7 level but returned to work as a delivery driver.
On June 1, 2010 the claimant was injured at work for the employer when he slipped getting out the delivery truck and fell backward striking the back of his neck and right shoulder on the metal step.  He was treated conservatively and lost no time from work.  The parties stipulated at the time of the hearing that claimant did not sustain any permanent disability as a result of this injury. 

On November 24, 2010 the claimant was injured when he was lifting a bundle of 7 rugs weighing about 40 pounds.  He felt a pop in his neck and pain on the right side from the base of his neck down to his right shoulder and arm.  He felt numbness in his right shoulder.  The pain was excruciating and he fell to his knees.  The claimant immediately sought care at the Finley Hospital Emergency Department.  He was sent to Finley Occupational Health by the defendants.  The claimant underwent a variety of conservative care management techniques over the next year without relief. 
On January 23, 2012 the claimant underwent a cervical fusion at C5-6 to treat a disc herniation revealed by an MRI.  The surgery was performed by Chad Abernathey, M.D.  Dr. Abernathey told claimant that the bulge found at the time of the surgery was worse than that which was revealed by the MRI.  The surgery provided improvement.  Claimant no longer experienced tingling in his hands, and his neck pain was improved.  Dr. Abernathey opined on July 16, 2012:

This letter is in reference to your request for information regarding Mr. Dennis Felderman.  I would consider the patient to have a 9% whole body impairment rating due to right C6 radiculopathy secondary to C5-6 disc degeneration with osteophyte formation and stenosis with subsequent surgical intervention with an anterior cervical discectomy and fusion with instrumented allograft.

(Exhibit 8, page 7)

Claimant returned to work as a delivery driver on April 23, 2012 without restrictions and without a helper.  Unfortunately, the claimant continued to experience problems with his neck and shoulder.  He was sent eventually to David Tearse, M.D. who performed surgery on claimant’s right shoulder on September 27, 2012.  The surgery consisted of a right shoulder arthroscopy with extensive debridement of the labrum and rotator cuff and subacromial decompression.  After the surgery the claimant underwent physical therapy which improved the claimant’s range of motion.
Eventually, the claimant returned to work with restrictions and a helper.  Dr. Tearse requested a functional capacity evaluation (FCE) to determine claimant’s restrictions.  The first FCE was too limited in scope, so a second FCE was conducted on July 17, 2013.  The recommended restrictions from this valid FCE were:

1. Recommended Work Restrictions:

· Waist to floor lifting – 35 lbs.

· Waist to crown lifting (fixed hand position) – 15 lbs.  Not to be completed on a frequent or continuous basis secondary to limitations with elevated work.

· Waist to crown lifting (Preferred hand position) – 25 lbs.  Not to be completed on a frequent or continuous basis secondary to limitations with elevated work.

· Bilateral carry – 40 lbs.

· Right unilateral carry – 15 lbs.

· Elevated work – To be completed on an occasional basis.

2. The client meets the material handling demands for a Medium demand vocation, per the Dictionary of Occupational Titles.

(Ex. 17, p. 4)
The restrictions were adopted by Dr. Tearse.  Dr. Tearse opined that claimant had sustained permanent impairment:

I am placing him at maximal medical improvement as of today.  I do find that he has sustained ratable impairment and using the American Medical Association Guides to Impairment, V Edition, I would assign him a 5% impairment of the upper extremity based on loss of motion, using figure 16-20, 16-43, and 16-46, and a 8% upper extremity impairment for strength deficit, based on table 16-35.  These are combined to total a 13% upper extremity impairment, (8% whole person), impairment.  I have not made a specific follow up appointment for Mr. Felderman, but will be happy to see him back should he have further questions or problems.

(Ex. 13, p. 25)
Claimant obtained an independent medical evaluation with Robin Sassman, M.D. on September 11, 2013.  Dr. Sassman opines that claimant has sustained a 30 percent whole person impairment and recommended these restrictions: 

I would recommend limiting lifting, pushing, pulling and carrying to 10 pounds occasionally from floor to waist, 20 pounds occasionally from waist to shoulder and 10 pounds rarely over the shoulder.  I would not recommend crawling or the use of ladders.  I would not recommend upper extremity activities as well as gripping and grasping be done over shoulder height, except on a rare basis.  I would not recommend the use of vibratory or power tools as these may exacerbate his symptoms.

(Ex. 15, p. 11)

Claimant currently has trouble sitting for greater than 20 minutes.  He has pain in his neck to the top of his shoulder.  The neck pain is aggravated by sitting or driving.  He uses a TENS unit; takes ibuprofen 800 mg and hydrocodone as needed for pain at night.  His neck range of motion limitations make it difficult for him to drive.  He gets headaches in the morning.  He has trouble mowing his lawn and cannot shovel snow.  He can only sleep two hours at a time.  He has gone deer hunting but must rely on help to get the deer out. 

He has applied for work, but the jobs he has looked at are not within his restrictions or he has not gotten a call for those he might have been able to do.  He does not believe that he could return to any of his former occupations.  He has applied for Social Security Disability, but his application was denied. 
REASONING AND CONCLUSIONS OF LAW

The issue in this case is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

The claimant has substantial permanent impairment even by the most conservative opinions in this record.  He underwent a lengthy healing period and two surgeries.  He has restrictions that were sufficient to preclude his return to his job with the employer.  He is not trained for occupations other than the delivery driver position he held for the last employer.  Sitting and driving are difficult with his current physical condition.  Since driving is the most significant work activity that claimant has performed claimant has lost access to nearly all the labor market for his skills and experience.  Less physical work is likely to require the claimant to sit for extended periods of time. 
Considering these and all factors of industrial disability it is concluded that claimant has sustained a 70 percent loss of earning capacity entitling him to 350 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u). 

ORDER

THEREFORE, IT IS ORDERED:
Defendants shall pay claimant three-hundred fifty (350) weeks of permanent partial disability at the weekly rate of four-hundred fifty-two and 99/100 dollars ($452.99) commencing November 30, 2010.
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.  

Defendants shall receive credit for benefits previously paid. 

Defendants shall reimburse claimant for medical mileage in the amount of eighty-one and 36/100 dollars ($81.36) pursuant to Iowa Code section 85.27.

Costs of this action in the amount of two-hundred and 00/100 dollars ($200.00) are taxed to the defendants pursuant to rule 876 IAC 4.33.

Signed and filed this ____18th_______ day of June, 2014.
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Copies To:

Mark J. Sullivan

Attorney at Law

PO Box 239

Dubuque, IA  52004-0239

sullivan@rkenline.com
Paul F. Prentiss

Attorney at Law

8712 West Dodge Rd., Ste. 401

Omaha, NE  68114

pfprentiss@tgplaw.com
RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER
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