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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

DENNIS D. DERSCHEID,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No.  5010602

NEUMANN BROTHERS, INC.,
  :



  :                          R E M A N D


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :                


Insurance Carrier,
  :


Defendants.
  :       Head Note No.: 1403.30, 2501, 2906
______________________________________________________________________

This case is before the agency on remand from the Iowa Court of Appeals following a ruling on judicial review filed April 21, 2010.  An intra-agency appeal decision was filed on June 24, 2008, from which the judicial review was initiated.  Within the appeal decision it was concluded that defendants had failed to carry their burden to show that this claim had been barred by the three-year statute of limitations set forth in Iowa Code section 85.26, that benefits were not to be suspended pursuant to Iowa Code section 85.39, that defendants were not responsible for medical expenses for treatment provided to claimant by Dr. Zipnick, and that an award of alternate care was improper.  Both parties thereafter sought judicial review with the Iowa District Court in and for Polk County.  

In a very thorough 42-page ruling on petition for judicial review filed June 23, 2009, the district court affirmed the findings of the agency in all respects except for the issue of medical expenses and further care which was reversed.  While the district court found no error in the agency’s determination that defendants had not abandoned claimant’s medical care, the court also noted that this matter should be remanded for further consideration of whether defendants had actually denied liability and were therefore not entitled to use an authorization defense regarding the medical care issues.  The court held:

However, the Court finds that the matter must be remanded to the agency to determine whether Petitioners remain liable for the charges in light of the Court’s determination that medical care was not abandoned.  In his arbitration decision, Deputy Walshire found that with regard to the issue of Mr. Derscheid’s entitlement to medical benefits, “defendants in the hearing report raised an authorization defense.  However, defendants have denied liability for the condition that precipitated the requested medical expenses and its causal connection to the injury.  Consequently, an authorization defense is not available to defendants.”  (Arb. Dec. 3)(citations omitted)(emphasis added).  He concluded: 

As stated previously, defendants have no lack of authorization defense.  I also found above that they abandoned treatment of Dennis after he moved to Arizona by not authorizing care near his home.  

Based upon the uncontroverted causation opinion by Dr. Zipnick, I find that his treatment, including surgery, of Dennis constitutes reasonable and necessary treatment of the work injury of October 11, 1995.  I also find that the requested treatment expenses set forth in exhibit 9 are reasonable and causally related to the injury.  

(Arb. Dec. 11)(emphasis added)  Petitioners argue that they did not “waive” their authorization for medical benefits defense by denying liability for the condition that precipitated the requested medical expenses.  They claim they did not deny liability for the work injury but merely asserted the statute of limitations as a defense to Mr. Derscheid’s claim for additional weekly benefits.  However, the record reveals that in the December 11, 2006 hearing report, the parties stipulated that Mr. Derscheid sustained an injury on October 11, 1995 but disputed that the injury is a cause of permanent disability.  Authorization of medical care and Section 85.39 (suspension of benefits) were listed as other disputed issues.  (Hearing Report and Order Approving Same, filed December 11, 2006).  Further, in their Answer to Mr. Derscheid’s Petition, Petitioners stated that “the issues in dispute in this case include whether there is a causal relationship between the alleged injury and the disability; apportionment; §85.33; §85.38(2); §85.26 (more than three years since the last date of weekly benefits have been paid); authorization of medical care; reasonableness of medical fees; and reasonableness of treatment.  (Answer, filed March 10, 2004).

The case law makes clear that Petitioners cannot assert an authorization defense while denying liability for the injury.  “[I]n Iowa, an employer and its insurer have the right to control the medical care claimant receives, with two exceptions.  The first is where the employer has denied liability for the injury.  The second is where claimant has sought and received authorization from this agency for alternative medical care.”  Shriver, 661 N.W.2d at 124 (citation omitted).  Therefore, the Petitioners “’cannot admit an injury arising out of and in the course of employment and claim the right to control the medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.’”  Id.  In this case, the commissioner did not make clear whether he accepted or rejected Deputy Walshire’s finding that Petitioners cannot assert an authorization defense because they denied liability for Mr. Derscheid’s condition, which resulted in the requested medical expenses, and its causal connection to the injury.  Accordingly, the issue is remanded to the agency for a determination whether Petitioners are reasonable [sic] for the medical charges in light of Deputy Walshire’s finding regarding their denial of liability.  

(District Court Decision, pages 39-41) 

Defendants appealed the decision of the district court to the Iowa Supreme Court.  The case was transferred to the Iowa Court of Appeals which filed its decision on April 21, 2010.  The court of appeals affirmed the district court in remanding this matter for consideration of the issue regarding unauthorized medical treatment.  On remand the agency is to make clear whether the deputy commissioner’s finding regarding the authorization defense had been accepted or rejected.  The court of appeals also found it necessary to remand this case to the agency for further consideration of the suspension of benefits issue.  The court of appeals instructs that the agency should reconsider the issue of the suspension of benefits under section 85.39 taking into consideration only the evidence presented at the administrative hearing – and not accept or give consideration to exhibit 16.
The first issue for consideration on remand from the court of appeals is whether defendants’ authorization defense is allowable under the facts of this case.  The legal standard for consideration and application is fully set forth in the quotation above from the district court and is therefore not cited again here.  

The presiding deputy commissioner made a preliminary finding that “defendants have denied liability for the condition that precipitated the requested medical expenses and its causal connection to the injury.”  (Arb. Dec., p. 3) Based upon his finding the deputy concluded that the authorization defense is not available to defendants.  On remand the deputy’s finding that defendants had denied liability for the condition precipitating the need for medical care is rejected.  The preponderance of the evidence in the record is that defendants had accepted liability for the injury and had authorized care with Dr. Thomas Carlstrom.  Defendants had denied claimant’s petition as untimely under the statute of limitations.  However, they had not denied claimant medical care such that they have lost the right to select the authorized physician to provide additional care.  In fact, claimant acknowledges in his intra-agency appeal brief on page 28 that defendants had offered reasonable care with Dr. Carlstrom.    

It must therefore be concluded on remand that defendants had not denied liability for claimant’s injury as they continued to authorize treatment with Dr. Thomas Carlstrom.  Claimant sought unauthorized medical care at a time when defendants had not abandoned his care.  Defendants’ authorization defense is granted.  Defendants are not liable for the costs of claimant’s treatment with Dr. Zipnick.  

The last issue for consideration on remand from the court of appeals is whether the claimant’s benefits should be suspended for failing to attend an examination with Dr. Carlstrom (the authorized, treating physician) pursuant to Iowa Code section 85.39.  This determination is to be made without consideration given to exhibit 16 due to its improper submission.  

Without consideration of exhibit 16, the preponderance of the evidence still supports the conclusion that defendants have failed to establish that claimant has refused evaluation by Dr. Carlstrom.  At hearing claimant testified that since the last agency hearing in February 2006 he had been evaluated by Dr. Carlstrom after defendants’ attorney scheduled an examination.  (Transcript, pages 71-74)  The presiding deputy found claimant’s testimony in this regard to be credible and there is no reliable evidence from defendants to contradict the testimony.  It is therefore concluded that claimant’s benefits should not be suspended pursuant to Iowa Code section 85.39.

IT IS THEREFORE ORDERED on remand that:

Defendants’ authorization defense is GRANTED.  Defendants are not liable for the costs of claimant’s treatment with Dr. Zipnick as set forth above.

Defendants shall not suspend claimant’s benefits pursuant to Iowa Code section 85.39 for the reasons set forth above.

Signed and filed this 8th day of April, 2011.

           ________________________






       CHRISTOPHER J. GODFREY
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