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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

JOE TAVARES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5016212

SMITHWAY MOTOR XPRESS, INC.,
  :



  :                ALTERNATE MEDICAL


Employer,
  :



  :                     CARE DECISION

and

  :



  :

LIBERTY MUTUAL FIRE INS.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Headnote:  2701

_____________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the " alternate medical care" rule, is invoked by the claimant, Joe Tavares. 

The alternate medical care claim came on for hearing on August 8, 2005.  The proceedings were recorded by means of an audiotape, which constitutes the official record of the hearing.  By order filed April 15, 2003, this ruling is designated final agency action and any appeal is by judicial review pursuant to Iowa Code section 17A.19. 

The record consists of claimant's exhibits 1 through 3, defendants’ exhibits A through E, and the testimony of the claimant. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of continued evaluation or treatment. 

FINDINGS OF FACT

The undersigned, having considered the evidence in the record, finds that:

Defendants admitted liability for an injury to claimant occurring on May 24, 2004.  

On June 25, 2004, claimant was evaluated by Marc Harr, M.D.  Records indicate claimant sustained a fall from the side of a flatbed trailer and had constant complaints of pain in the lower back area radiating into the left groin.  Claimant testified that, at the time of his visit with Dr. Harr, he had pain in his lower back, left pelvic area, left testicle, and pain in his stomach area.  An MRI, dated June 8, 2004 of the lumbar spine, revealed changes consistent with chronic degenerative disease with no evidence of an acute traumatic incident.  X-rays, taken on June 25, 2004 of the lumbar spine, noted minimal degenerative disease.  Dr. Harr opined claimant demonstrated no objective findings to explain his subjective complaints.  Dr. Harr recommended a nuclear bone scan to rule out an occult fracture.  If the bone scan was negative, Dr. Harr indicated claimant had reached maximum medical improvement (MMI) with no permanent partial impairment and could return to work as a truck driver.  Dr. Harr also opined that claimant’s MRI was consistent with a pre-existing degenerative disease.  (Exhibit A)

Claimant underwent a bone scan on July 7, 2004 that was normal.  (Ex. B)

Claimant returned for a follow-up visit with Dr. Harr on June 13, 2004 with continuing complaints of pain in the left buttock and left sacroiliac joint area.  Dr. Harr recommended claimant be discharged from active orthopedic care and could not diagnose any orthopedic abnormalities as a result of claimant’s injury.  He indicated claimant’s symptoms were unexplained.  He found claimant at MMI with no permanent partial impairment.  (Ex. C)

Claimant testified Dr. Harr returned him to work.  Claimant testified he could not return to work because of pain due to his injury.  Claimant testified he has not been at work since May 24, 2004.

On November 8, 2004, claimant underwent an evaluation with Howard Hogshead, M.D.  Claimant testified his evaluation with Dr. Hogshead was authorized as a second opinion by defendant insurer.  Dr. Hogshead assessed claimant as having lower back pain following a lumbar sprain injury, pre-existing lumbar disc disease, and stiffness and deconditioning.  Dr. Hogshead found claimant was not at MMI and indicated claimant would benefit from physical rehabilitation or work hardening.  (Ex. 3)  Claimant testified Dr. Hogshead initially diagnosed him as having a hernia on his left side.  There is no mention in Dr. Hogshead’s records of claimant having a hernia.

On March 14, 2005, Dr. Harr wrote defendant insurer following a review of Dr. Hogshead’s November 2004 evaluation.  Dr. Harr reiterated claimant was at MMI, and that claimant’s current diagnosis was not causally related to his work injury of May 24, 2004.  He opined that the services recommended by Dr. Hogshead were related to claimant’s pre-existing condition and were not due to an injury occurring on May 24, 2004.  Dr. Harr also opined that he believed work hardening and physical therapy would do little good for claimant’s condition.  (Ex. D)

On March 29, 2005, defendant insurer wrote claimant indicating, that based on Dr. Harr’s reports, no further benefits would be issued to claimant for the work injury of May 24, 2004.  (Ex. 1)  Claimant testified this was the first communication he received from defendant insurer since Dr. Hogshead had recommended physical rehabilitation in November 2004.

On April 14, 2005, William Buckingham, M.D., and David Crumbie, M.D., of Shands Jacksonville (Shands), evaluated claimant for lower back pain.  Claimant testified he treated at Shands on his own in an effort to get treatment for his pain.  Dr. Crumbie assessed claimant as having left inferior abdominal pain of unknown origin with no neural impingement.  Dr. Crumbie opined he was unsure what caused claimant’s pain but was sure it was not caused by claimant’s lumbar spine.  He recommended claimant be given a working diagnosis of an inguinal hernia to the left side and that further workup in regard to the hernia take place.  Records indicate claimant was seeing Dr. Crass (no first name given) regarding the hernia.  (Ex. E)

On July 5, 2005, claimant’s counsel wrote defendant insurer asking for authorization of a treating physician.  (Ex. 2)

Claimant testified that he currently lives in Swansea, Massachusetts.  He testified that he has pain in his lower back, left pelvic area, left testicle, and both sides of his stomach.  He testified the symptoms have gotten worse since he first saw Dr. Harr in June 2004.  

REASONING AND CONCLUSIONS OF LAW

Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

Dr. Hogshead was a physician authorized by defendants to evaluate claimant.  Dr. Hogshead recommended claimant undergo physical rehabilitation or work hardening.  Dr. Harr found claimant to be at MMI.  He opined the services recommended by Dr. Hogshead were related to claimant’s pre-existing degenerative condition and not his injury of May 24, 2004. 

The most recent medical records, rendered by physicians chosen by claimant, indicate that claimant’s symptoms are due to a hernia condition.  There are no medical records indicating claimant’s hernia is causally related to his injury of May 24, 2004.  Given that the most recent medical records indicate claimant’s symptoms are due to a non-work related hernia, claimant has not met his burden of proof in showing that the care that has been available to him was unreasonable or inadequate.

ORDER

THEREFORE, it is ordered:

That claimant's petition for alternate medical care is denied. 

Signed and filed this ____9th____ day of August, 2005.

   ________________________





                JAMES F. CHRISTENSON






         DEPUTY WORKERS’

        COMPENSATION COMMISSIONER

Copies to:

Gary G. Mattson

Attorney at Law

1820 NW 118th St., Ste. 200

Clive, IA  50325-8259

Patrick J. McNulty

Attorney at Law

PO Box 10434

Des Moines, IA  50306-0434

JEH/tjc







